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CURRENT TOPICS 


County Court Jurisdiction: The ‘ Cushion” 


It is clear from the SOLICITOR-GENERAL’S statement in the 
debate on the Second Reading in the Commons on 24th June 
of the County Courts Bill that the strong contention put 
forward by both the General Council of the Bar and The 
Law Society, and repeated in a letter to The Times of 
24th June, over the signatures of Sir HARTLEY SHAWCROsS, 
Chairman of the Bar Council, and Mr. F. HUBERT Jessop, 
President of The Law Society, has not found acceptance by 
the Government. The new Bill, as the letter stated, completely 
abolishes the ‘‘ cushion ’’ between the upper limit of county 
court jurisdiction and the amount of damages which will carry 
High Court costs against the defendant. The judge has 
a discretion under the Bill to award costs on the High 
Court scale if there was reasonable ground for supposing 
that the amount recoverable was in excess of county court 
jurisdiction. The letter instanced a case in which a plaintiff 
suffered facial injuries and where it was impossible to estimate 
what damages the court could award. The litigant, and 
not the lawyer, would suffer, as legal advisers would have to 
be on the safe side and limit their claims to a good deal 
less than they thought should, in justice, be recovered. A 
leader writer in The Times of 24th June emphatically agreed. 
He wrote. “It is notorious that where one judge may 
award, say, £300 for a given personal injury, another might 
award £1,300: this only reflects the impossibility of assessing 
human misery in pecuniary terms.’’ The letter argued that 
it was difficult to expect a judge who had just awarded less 
than {400 to hold that the plaintiff was reasonably entitled 
to expect to recover more. The Solicitor-General’s answer 
was that the judge was not being asked to say that it was 
reasonable to expect that at that time, but at a long ante- 
cedent time when the plaintiffs’ advisers had to look at the 
material before them and to decide where to start proceedings. 
The words in the Bill conferred a wide discretion which 
could be sensibly exercised by the judges. 


Sale of Defective Motor Vehicles 


AN article which we published at p. 298, ante, on exclusion 
clauses in motor car contracts, touched incidentally on the 
distinction which, on the authority of Vinall v. Howard 
1954} 1 O.B. 375, needs to be drawn between the statutory 
regulations dealing with the construction, weight and 
equipment of motor vehicles and those which relate to the 
use and maintenance of such vehicles; in other words, 
broadly speaking, between Pts. II and III of the Motor Vehicles 
(Construction and Use) Regulations, 1955. On the one hand, 
a vehicle which does not comply with Pt. II may not lawfully 
be used on a road, and it is further unlawful to sell or supply 
a vehicle unless it does so comply ; whereas a breach of 
Pt. III, punishable as it is, does not in itself render the vehicle 
legally unsaleable. Our contemporary the Scots Law Times 
now reports the case of Smith v. Nugent (Sheriff Court Reports, 
p. 60), in which the Sheriff-Substitute remarks that, in spite 
of the headings to Pts. II and III, it is not always easy to 
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decide from the regulations themselves whether any one 
regulation deals exclusively with construction, weight or 
equipment, or with maintenance or use. Conversely, a 
particular defect may result from breaches of two regulations. 
It was proved in the case before him that the handbrake of 
the car in question could be operated by the lever, but that 
the ratchet which should have been available to maintain the 
lever and brake in the “‘ on’’ position was completely missing. 
In this state of affairs it was held that two regulations were 
infringed. No doubt the brake had originally been fitted 
with a ratchet, the disappearance of which was due to a 
failure of maintenance contrary to reg. 76 in Pt. III. But the 
Sheriff-Substitute was of opinion that the complete absence 
of an essential part of the parking brake constituted also a 
failure to equip the vehicle with such a brake as is required 
by Pt. II (reg. 10). It followed that the sale of the car was 
unlawful and the seller’s action on the purported contract 
incompetent. 


Double Crossings 


‘It is absolutely essential that the public should know,” 
Mr. FRANK PowELt is reported by The Times (23rd June) to 
have said by way of emphasising the importance of a universal 
appreciation among pedestrians of the true character in law 
of certain zebra crossings. The type of crossing in question 
is that which is divided by a street refuge or central reservation. 
Although under former regulations the point was open until 
the decision in Wilkinson v. Chetham-Strode [1940] 2 K.B. 310, 
no lawyer or layman reading para. 4 of the Pedestrian Crossings 
Regulations, 1954, can be in any doubt that a crossing divided 
in this way really counts as two, one from the kerb to the 
island, and another from the island to the opposite pavement. 
Presence on the first of these sections does not give a pedestrian 
the right to require vehicles in the other part of the road to 
wait while he continues beyond the refuge to his goal on the 
far kerb. He must establish his precedence afresh by stepping 
on to the second crossing when he gets there, first, if he is 
sensible, waiting for a suitable gap in the new stream of traffic. 
Few laymen have read the regulations, but the Highway Code 
says quite clearly: ‘‘ If there is a refuge stop on it and look 
again.’’ Unfortunately, perhaps, this sentence occurs in the 
general direction on crossing the road, and is not repeated 
in the paragraph dealing expressly with zebra crossings. In 
future editions of the Code it might well be given a second 
mention. 


Requisitioned Houses and Housing (Amendment) Act, 
1955: Licences Terminated for Non-payment of Rent 

A CIRCULAR sent to housing authorities by the Ministry 
of Housing and Local Government (No. 37/55, dated 
22nd June) draws the attention of local authorities to the 
action they should take where a licence for a requisitioned 
dwelling has been terminated because of non-payment of 
rent but the occupant has been allowed to remain in 
occupation. If the council wish to retain possession of the 
dwelling for more than three months from the date of the 
commencement of the Act (6th June, 1955), or from the date 
of the termination of the licence (whichever is the later) they 
must either: (a) grant a fresh licence to the occupant before 
the expiry of three months from the termination of the 
licence ; or (b) make application to the Minister for authorisa- 
tion to retain the dwelling under s. 3 (2) of the Act, and such 
application must be made within four weeks of the 
commencement of the Act (i.e., before 4th July, 1955), or, 
in future cases, within four weeks of the termination of the 
licence. This advice, it is stated, applies equally to cases 
in which the occupant is in occupation under a suspended 
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court order, or where an application to the courts is pending. 
The circular adds that applications to the Minister under 
s. 3 (2) of the Act should be addressed to the Secretary (H.1), 
Ministry of Housing and Local Government, Whitehall, 
London, S.W.1. 


Friendly Societies Bill 


THE Friendly Societies Bill, which was recently read for 
the first time in the Commons, consists of ten clauses. It 
proposes, inter alia, to permit a friendly society to invest 
surplus funds in a housing association or in a new type of 
friendly society which would have as its object the provision 
of old people’s homes for its members and others. Friendly 
societies will further be enabled to pay marriage endowments 
and unemployment benefits to members. It also proposes 
that a friendly society should be permitted to invest surplus 
funds in a second society to assist it in carrying on a working 
men’s club. The first society would thus retain the income 
tax exemption to which it is entitled in connection with 
its sickness and death-benefit activities. 


The New Military Law 


THOSE whose business includes the enforcement of discipline 
in the forces have ample time to study the extensive revisions 
effected in the twin codes of military and air force law by 
the Army Act, 1955, and its companion, the Air Force Act, 
1955. It is intended to bring them into force on the 
Ist January, 1957, and thereafter to review them quinquen- 
nially. The new Acts adopt a more chronological arrangement 
than those at present operative, putting recruiting officers 
first, and the sections creating offences considerably later. 
Court martial practice in peace-time, so far as solicitors are 
likely to be concerned with it, will no doubt largely centre 
on s. 69, which deals with ‘‘ conduct prejudicial,’’ and s. 70 
under which (in much improved language) English civil 
offences are made punishable by military or air force law, 
as they now are under s. 41 of the Acts of 1881 and 1918. 
Symptomatic of the verbal renovation the code has undergone 
is the substitution of the expression “requisitioning of 
vehicles ’’ for “‘ impressment of carriages.’’ But the alterations 
are in many places substantial, and clearly call for a new 
manual for the guidance of regimental officers and many 
others besides. Section 185 makes explicit the protection 
from execution of service clothing and equipment and there 
are still to be special provisions for the enforcement against 
pay of the maintenance obligations of service personnel. 
The present s. 144 (1), however, which has hitherto made it 
impracticable to issue a judgment summons against a soldier 
or airman unless the debt exceeded £30, excluding costs, 
does not appear to be reproduced. 


The Ironstone Restoration Fund 


An explanatory memorandum has been issued by the 
Ministry of Housing and Local Government (H.M. Stationery 
Office, 6d.) on the Ironstone Restoration Fund. It contains 
a brief explanation of the main provisions of the Mineral 
Workings Act, 1951 (as amended by the Town and Country 
Planning Act, 1954), and the regulations and orders, made 
under the Act, concerned with the Ironstone Restoration 
Fund. The pamphlet is intended as a guide only, and the 
reader is warned in a foreword not to regard it as giving a 
legal interpretation on any point. Footnotes contain 
references to the relevant statutory provisions. Solicitors 
will find it an indispensable guide to a complicated subject, 
particularly when applying for the determination of rates of 
payment out of the Fund, appealing against determinations, 
and making claims for payments. 
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Professional Classes Aid Council 

THE annual report of the Professional Classes Aid Council 
for the year 1954-55 presented by the chairman, Lady CyNTHIA 
COLVILLE, at the annual meeting on 23rd June with the 
president, Lorp Moran, in the chair, shows that 266 pro- 
fessional men and women and their dependants have been 
helped in time of distress during the year. Grants totalled 
£12,530, {2,665 of which was administered on behalf of other 
funds which had been asked to co-operate with the council. The 
year ended with a surplus of income over expenditure of £1,115. 
The report adds that if adequate help is to be given to all in 
need, the council’s annual resources must be increased. 


Practising and Academic Lawyers 

PROFESSOR C. J. HAMSON, in his recent inaugural address 
as Professor of Comparative Law in the University of 
Cambridge, now published by the Cambridge University 
Press (2s. 6d.), had some interesting things to say about 
practising lawyers and the place of university law schools in 
their education. He welcomed the existence of The Law 
Society and Inns of Court as schools of law, “ for they relieve 
the academic lawyer as such of what would be the burdensome 
duty of attempting the strict training of the practitioner.” 
He described ‘‘ chambers ’ “a marvellous school,’’ and 
The Law Society’s system of articles as having very much 
to commend it. “It is one thing,’”’ he observed, “to say 
that even practitioners could and should profit from academic 
study, but quite another to suppose that the training of 
practitioners is the purpose of the academic lawyer.’’ There 
were persons among the normal audience at lectures in 
Cambridge who would become barristers and solicitors, but 
the number of the professor's own former pupils at the Bar 


More continued to practise as solicitors or were 
He 


as 


was small. 
in some kind of legal service, local, colonial, or civil. 
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doubted, but did not know for certain, whether the pro- 
portion of law students earning their living in practice, 


was very high. If that is true, it is a pity, for the practising 


STRI 


THE impact of strikes affecting many members of the 
community prompts the questions: ‘‘ What is the law 
applicable ? Are there any limitations on the right to 
strike ?’’ In this article it is proposed to attempt to answer 
these questions by showing that strike law as it exists to-day 
is common law from which statutes have removed rules 
considered by the trade unions to be unjust or injurious, 
while preserving as far as possible the rights of those who 
hold different views. 
The common law has always recognised the right to strike 

simultaneous withdrawal from work on the part of 
workmen. However, a series of Acts, culminating in the year 
1800, made it a criminal offence for workmen to agree 
together for the purpose of obtaining in combination higher 
wages or shorter hours of work, or preventing any person from 
employing whomsoever he thought proper, or controlling or 
in any way affecting any person carrying on any manufacture, 
trade or business in the conduct or management thereof ; or 
for workmen by persuasion or any other means wilfully and 
maliciously to endeavour to prevent any person from taking 
employment or to induce any person to leave his employment 
(Halsbury, 2nd ed., vol. XXXII, para. 807). 

These Acts were repealed in 1824 and 1825 and it was 
established that a combination in restraint of trade is not a 
criminal offence at common law unless it is (1) a combination 


or 
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lawyer will rarely find time in later life to apply his mind to 
that which, as Professor Hamson said, “is the first business 
and a great attraction of the law school: the attempt to 
expound or learn a branch of English law, to give it intelli 
gibility, to make some order in the disorderly jungle of cases, 
to watch the movement of this living thing, even perhaps to 
identify some of the forces at work and by that naming to 
giving them the beginning of a definition.”’ 


Clifford’s Inn 


“ TEMPLE Bar "’ is the attractive name of the house journal 
of the Legal and General Assurance Society, Ltd. On its 
cover is a picture of the Society’s building, boldly confronting 
the Temple in Fleet Street. As good neighbours of the 
lawyers and the courts the editors give prominence to an 
article on the history of the neighbourhood of their offices. 
In St. Dunstan's, they record, was buried Hobson Judkins, 
of Clifford’s Inn, “ notable for the fact that his ‘ grateful 


clients’ paid for the tombstone and inscribed upon it ‘ The 
Honest Solicitor ’—presumably for the emulation of all 
modern solicitors."’ Our own view, for what it is worth, 


is that it is a kind of graveyard gibe or jest which is happily 
less indulged in nowadays, because much of its point is gone, 
if ever it had any. Another interesting picce of information, 
about Clifford’s Inn itself, is that the noble family of Cliffords, 
having obtained a grant of the Inn from Edward II, leased 
it to the students at law, in the reign of Edward III, at £4 
per annum. The Inn was demolished in 1931 and the block 
of offices and flats, owned by the Society, was let off to 
barristers, journalists and business men—at higher rents 
than {4 per annum. Another legal association of Clifford's 
Inn is that, after the Great Fire stopped within a stone’s 
throw of the Inn, Sir Matthew Hale and other judges sat in 
the hall to assess claims and adjust disputes as to boundaries 
arising out of the fire. We congratulate the editors on the 
publication of this highly successful first issue of ‘‘ Temple 
Bar.”’ 


KES 


to do an unlawful act, for instance, to ruin or injure a person, 
as opposed to a legitimate trade object ; or (2) a combination 
to do a lawful act by unlawful means. *This was the view 
expressed by Hannen, J., in Farrer v. Close (1869), L.R. 
4 Q.B. 602, at p. 612. He said: “a strike is a simultaneous 
cessation of work on the part of the workmen and its legality 
must depend on the means by which it is enforced and on its 
objects. It may be criminal, as if it be part of a combination 
for the purpose of injuring or molesting masters or men ; or 
it may be simply illegal, as if it be the result of an agreement 
depriving those engaged in it of their liberty of action 

or it may be perfectly innocent, as if it be the result of the 
voluntary combination of the men for the purpose only of 
benefiting themselves by raising their wages.’’ In Gozney v. 
Bristol, etc., Trade & Provident Society 1909| 1 K.B. 901, at 
p. 923, Fletcher Moulton, L.J., stated that “ throughout the 
seventeenth and eighteenth centuries no court treated 
combinations to better conditions of labour as contrary to 
the common law, and this opinion has never since juridically 
been challenged.’” In Denaby & Cadehby Main Collieries, 
Ltd. v. Yorkshire Miners’ Association '1906) A.C. 384 the 
House of Lords took a similar view and the distinction was 
made between an unlawful combination to procure breaches 
of contract and a combination to strike when notice has been 
duly given. In other words, a combination to strike in restraint 
of trade, if otherwise lawful, is itself lawful. 
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Although this is the view held of the position at common 
law, the doctrine of restraint of trade had an adverse effect 
upon trade union officials attempting to conduct strikes. If 
the fundamental object of the trade union was in unreasonable 
restraint of trade (and this applied to many of them), it was 
illegal at common law, and its officials risked being indicted 
for criminal conspiracy. The Trade Union Act, 1871, is the 
first important statutory intervention. Section 2 removed 
the fear that a strike might be punished as a conspiracy in 
restraint of trade, by expressly declaring that the purposes 
of the union shall not, merely because they are in restraint of 
trade, render any member criminally liable. 

Although a strike could no longer be punished as a 
conspiracy in restraint of trade, it might be of such a nature 
as to amount to a conspiracy at common law to molest, injure 
or impoverish an individual or to prevent him carrying on his 
business. Section 3 of the Conspiracy and Protection of 
Property Act, 1875, removed this fear by declaring : 

‘“ An agreement or combination by two or more persons 
to do or procure to be done any act in contemplation or 
furtherance of a trade dispute between employers and 
workmen shall not be indictable as a conspiracy if such act 
committed by one person would not be punishable as a 
crime.”’ 

If the act is itself criminal, i.e., if its commission by one 
person is an offence (e.g., if it amounts to intimidation), then 
the section affords no protection. Section 3 expressly lays 
down that no change is made in the law relating to riot, 
unlawful assembly, breach of the peace or sedition or any 
offence against the State or Sovereign. In spite of these 
reservations, Cozens-Hardy, M.R., said of s. 3 in Gozney v. 
Bristol, etc., Trade & Provident Society, supra, that it 
‘ distinctly legalises strikes in the broadest terms.”’ 

Section 4 of the same Act made it an offence for an employee 
in a gas or water undertaking “ wilfully and maliciously ’’ 
to break his contract of service knowing that it will deprive 
the inhabitants of the locality of their supplies. (A similar 
provision relating to electricity was added by the Electricity 
(Supply) Act, 1919.) Section 5 makes it an offence for a 
person wilfully and maliciously to break a contract of service 
or of hiring knowing or having reasonable cause to believe 
that the probable consequences of his so doing will endanger 
human life, cause serious bodily injury, or to expose valuable 
property to destruction or serious injury. 

As a corollary to the extended legality of strikes, the Act 
expressly preserved the rights of non-participants and others 
who might be affected by making certain acts amounting to 
intimidation or resulting from picketing (this term is not used) 
offences. Section 7 reads as follows : 

“Every person who, with a view to compel any other 
person to abstain from doing or to do any act which such 
other person has a legal right to do or abstain from doing, 
wrongfully and without legal authority— 

(1) Uses violence to or intimidates such other person or 

his wife or children, or injures his property ; or 

(2) Persistently follows such other person about from 

place to place ; or 

(3) Hides any tools, clothes or other property owned or 

used by such other person, or deprives him of or hinders 
him in the use thereof ; or 

(4) Watches or besets the house or other place where such 

other person resides, or works, or carries on business, 
or happens to be, or the approach to such house or 
place ; or 
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(5) Follows such other person with two or more othe 
persons in a disorderly manner in or through any street 
or road, 


shall, on conviction thereof by a court of summary juris- 
diction, or on indictment as hereinafter mentioned, be liabk 
either to pay a penalty not exceeding £20 or to be imprisoned 
for a term not exceeding three months, with or without 
hard labour.’’ 


In each of the five offences it is essential to prove that the 
act complained of was done with a view to coerce. The 
section does not give rise to any civil remedy (Ward, Lock & 
Co., Ltd. v. Operative Printers’ Assistants Soctety (1906), 
22 T.L.R. 327). Convictions under this section have recently 
been reported: in one case where strikers followed a non- 
striking fellow workman through the streets, shouting abuse 
at him (The Times, 15th June, 1955), and in another where 
a striker intimidated an employer by uttering a threat 
regarding the consequences of his employing certain persons 
(Lhe Times, 18th June, 1955). 

The Conspiracy and Protection of Property Act does not 
apply to offences committed by seamen or apprentices to the 
sea service (s. 16), but it does apply to offences committed 
against seamen by persons who are not seamen. Offences of 
a similar character are, however, dealt with by the Merchant 
Shipping Acts. By “ seamen’’ are meant persons employed 
or engaged on board ship, as defined in the Merchant Shipping 
Acts (R. v. Lynch (1898) 1 O.B. 61, C.C.R.). The Merchant 
Shipping Act, 1894, makes certain breaches of contract by 
seamen criminal offences. Section 221 creates the summary 
offences of desertion from ship and neglect or refusal to join 
ship. Section 225 creates offences against discipline which 
consist of quitting the ship without leave on arrival in port, 
of disobedience to lawful command or continued wilful 
neglect of duty and of combination with any of the crew 
to do either of these or to impede navigation. The effect of 
these sections is, therefore, to limit a seaman’s right to strike. 

The 1875 Act removed the taint or aggravation imported 
by numbers which had rendered strike organisers liable to 
be indicted for criminal conspiracy. It had no effect upon 
the civil wrong of conspiracy. To sue successfully in tort, 
a plaintiff has to prove, not only that there has been concerted 
action in pursuance of an agreement, but that he has suffered 
damage to his trade or other interests in consequence of it. 
To this principle, established by a long line of cases, there 
is an exception or justification finally laid down by the 
House of Lords in Crofter Hand-Woven Harris Tweed 
Co., Ltd. v. Veitch 1942} A.C. 435; it is not conspiracy 
where the predominant purpose is the pursuit of lawful 
economic objectives rather than personal malice. Trade 
unions, which had been relieved of criminal liability for 
conspiracy for conducting strikes, were thus still faced with 
civil actions. This fact, and prompted by the decision in 
Taff Vale Railway Co. v. Amalgamated Society of Railway 
Servants (1901) A.C. 426, where it was held that a trade union 
could be sued in tort in its registered name and therefore its 
funds could be taken to satisfy judgment, hastened change 
in the law. The Trade Disputes Act, 1906, added a new 
paragraph to s. 3 of the Conspiracy and Protection of Property 
Act, 1875, and thus treats the tort of conspiracy as s. 3 treats 
the crime. The addition made by s. 1 is as follows: ‘* An 
act done in pursuance of an agreement or combination of 
two or more persons, shall, if done in contemplation o1 
furtherance of a trade dispute, not be actionable unless the 
act, if done without any such agreement or combination, 


” 


would be actionable. 
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Section 3 of the 1906 Act carries the protection further by 
laying down :— 

“* An act done by a person in contemplation or furtherance 
of a trade dispute is not actionable on the ground that it 
induces some other person to break a contract of employ- 
ment or that it is an interference with the trade, business 
or employment of some other person or with the right 
of some other person to dispose of his capital or his labour 
as he wills.”’ 


The second part of the section relating to interference, etc., 
did not involve any change in the existing common law, as 
interference could not, of itself, afford a ground of action 
against a single defendant, whether or not the act was 
done in contemplation or furtherance of a trade dispute. 
The first proposition, however, inducing a breach of contract 
of employment, creates an exception to the general principle 
of law that if one person induces another to break a contract 
with a third party with resulting damage, the third party 
is entitled to sue the person who induced the breach. This 
general principle of law is not limited to contracts of employ- 
ment. The exception has been justified on the grounds that 
without some such safeguard the right to strike would be 
seriously impaired, since the trade union official might be held 
liable for damages for the breach of contracts of employment 
which a strike involves. The extent of the protection given 
by the section was questioned but not decided by the Court 
of Appeal in D. C. Thomson & Co., Ltd. v. Deakin & Others 
[1952] Ch. 666, where the plaintiffs sought an injunction to 
restrain the officers of various unions from doing any 
act with a view to procuring a breach of contract between 
the B company and themselves. It was held on the facts 
that no breach of contract had actually been “ procured.”’ 
It was therefore unnecessary to decide whether s. 3 would 
have afforded a defence. Had such a breach been indirectly 
but intentionally procured by the defendants, the Master of 
the Rolls was of opinion that the claim would have succeeded 
({1952] Ch., at p. 678). Jenkins, L.J., considered that the 
essence of the tort was the wrongful act which induced 
the breach, not merely any act which might interfere with 
the performance of the contract (pp. 694 ef seq.). 

Perhaps the most important provision of the 1906 Act 
was s. 4, which was to reverse the Taff Vale decision and thus 
relieve trade unions of tortious liability. Subsection (1) of 
s. 4 provides that no trade union can be sued in tort either 
in its registered name or by a representative action. Sub- 
section (2) enables the trustees of a registered trade union to 
be sued in a limited class of case, viz., actions which concern 
the specific property of a union, but this limited class of case 
is not affected by the absolute immunity granted by subs. (1). 
The protection conferred by s. 4 is not confined to acts done 
in furtherance of a trade dispute. It does not, however, 
protect the actual tortfeasor from liability, but he may be 
protected by some other section, e.g., s. 3. 

The 1906 Act made a further amendment to the 1875 Act, 
s. 7,which had the effect of removing all doubt whether peaceful 
picketing was a criminal offence, as had been held by some 
judges. Section 2 (1) provides that :— 

“It shall be lawful for one or more persons acting on 
their own behalf or on behalf of a trade union or of an 
individual employer or firm in contemplation of a trade 
dispute, to attend at or near a house or place where a person 
resides or works or carries on business or happens to be, 
if they so attend merely for the purpose of peacefully 
obtaining or communicating information or of peacefully 
persuading any person to work or abstain from working.”’ 
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It should be noted that “ peaceful picketing ’’ of the kind 
mentioned above is lawful provided it is done in contemplation 
of furtherance of a trade dispute. The provisions of this 
section would appear to apply to all persons, whether members 
of a trade union or not (Vacher & Sons, Ltd.v. London Society of 
Compositors [1913] A.C. 107, at pp. 123 and 124, per Lord 
Atkinson). 


In s. 5 (3) of the 1906 Act are defined the terms ‘‘ trade 
dispute ’’ and ‘‘ workmen.’’ The expression “‘ trade dispute ”’ 
means any dispute between employers and workmen, or 
between workmen and workmen, which is connected with the 
employment or non-employment, or the terms of the employ- 
ment, or with the conditions of labour of any person, and the 
expression ‘‘ workmen’’ means all the persons employed in 
trade or industry, whether or not in the employment of the 
employer with whom a trade dispute arises. A sympathetic 
strike and a strike against the employment of a non-union 
man clearly fall within this definition. Whether an inter- 
union dispute would come within this definition is highly 
questionable. 

By the 1906 Act the trade unions had secured an immunity 
in respect of actions which would otherwise have amounted 
to conspiracy. The outbreak of the General Strike in 1926 
was the occasion to question the extent of this immunity, 
controversy existing as to whether the strike was illegal or 
not, without it ever being judicially determined. It might 
be argued that the seven words of s. 3 of the Conspiracy and 
Protection of Property Act, 1875, which made no change 
in the law relating to any “ offence against the State or 
Sovereign,’ prevented such strikes from becoming legal. 
A dictum by Astbury, J., in National Sailors’ and Firemen’s 
Union v. Reed [1926] Ch. 536 that the strike was illegal 
has been questioned. The Government might have left the 
law unchanged on the grounds that it was illegal or have 
repealed s. 4 (1) of the 1906 Act and thus re-established the 
authority of the Taff Vale case. They did neither, but passed 
the Trade Disputes and Trade Unions Act, 1927. This 
narrowed the field of application of the 1906 Act by a more 
restricted definition of a trade dispute, but left it untouched 
in principle. It also defined a strike and lock-out, of which 
no statutory definition existed. By the Trade Unions Act, 
1946, the 1927 Act was repealed. It is, therefore, necessary 
to turn back to the principles of the common law and to the 
Acts of 1875 and 1906 for present day strike law. Neither 
of these Acts legalises violence and intimidation, nor will 
a purely political strike be protected by either Act, nor will 
an “‘ offence against the State or Sovereign’’, which the 1875 
Act expressly declares illegal. 

The position of the trade union has been considered in 
relation to strikes; it only remains to consider that of the 
individual striker. As has been shown above, he is exempt 
from criminal liability, except in certain specified cases. 
His civil liability remains. He has committed a breach of 
his contract of employment and is subject to the usual 
remedies at the instance of his employer. It may not always 
be possible to prove the damages attributable to each individual 
striker, and even if provable the exercise of the right to sue 
may not always be practicable or desirable. The individual 
striker cannot draw unemployment benefit under the National 
Insurance Act, 1946, and other rights may also be affected, 
e.g., his right to deferment from national service. 

Such is the state of the law; it remains for others to 
consider whether or not any amendment is necessary or 


desirable, 
3 
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KNOWLEDGE OF ACCEPTANCE 


OnE of the perversities that the lawyer has to contend with, 
at all events if he is not a lawyer of the most learned type, 
is that the more graphically illustrative cases tend to stick 
in his mind to the exclusion of some which are more important 
from the point of view of principle. It is not at every point 
that case law falls into a useful as well as a memorable 
pattern. We may remember that Mrs. Carlill effectively 
accepted the Smoke Ball company’s offer by conduct alone 
without necessarily remembering that the case is to be classed 
as an exceptional one, and that Bowen, L.J., said in his 
judgment, ‘‘ one cannot doubt that, as an ordinary rule of 
law, an acceptance of an offer made ought to be notified to 
the person who makes the offer, in order that the two minds 
may come together’’ ({1893) 1 O.B., at p. 269). Again, 
Henthorn’s success in his action against Fraser ({/1892] 2 Ch. 27) 
was, we well recall, due to his having posted his acceptance 
of Fraser’s offer before receiving notice that Fraser wished to 
revoke it. The contract was complete as soon as Henthorn 
consigned the letter of acceptance to the post office. Do 
we also appreciate that that, too, was a case outside the 
broadest principle? The speciality about it is that the 
parties (and in particular the offeror) were held to have 
contemplated the use of the post as a means of communication, 
so that the post office became the agent of the offeror. He 
became bound as soon as the acceptance was delivered to his 
agent, but the revocation was incapable of taking effect 
until the agent had delivered it to the offeree. The fact 
that to-day contracting parties very often negotiate at a 
distance and use the postal or telegraphic service should not 
lead us to mistake the idiosyncratic for the fundamental. 

A new kind of post office service achieves its first mention 
in the reports in Entores, Ltd. v. Miles Far East Corporation, 
ante, p. 384. There the method of communication was by 
teleprinter, two machines (one in the office of each party) 
being connected by a facility known as Telex in such a way 
that a message typed on one was simultaneously reproduced 
on the other. The circumstantial crux of the case was that 
one office was in London and the other in Amsterdam. 
Accordingly, in “ locating ’’ a contract made by the exchange 
of messages on the two machines, it was important to deter- 
mine at which end of the system the negotiation ripened into 
a concluded agreement. The London party made the offer 
(actually a counter-offer) ; the Dutch company (they were 
in fact agents for the defendants) accepted it. Was that 
acceptance completed in Amsterdam by transmitting the 
message, or in London by the receipt of the typed copy ? 
It was not a question of time, for there was no appreciable 
interval between transmission and receipt. Rather the 
question was whether the decisive factor was the act of 
transmission or the recipient’s awareness of that act. The 
London company had been granted leave to serve out of the 
jurisdiction notice of a writ founded on a breach of the 
contract as one made within the jurisdiction ; the defendants 
sought to discharge the order giving leave, contending that the 
agreement was made abroad. 

The Court of Appeal resigned itself to a patient examination 
of first principles. Comparison with the case of negotiation 


by post or telegraph was no doubt superficially attractive, 
but all the lords justices emphasised the fact that com- 
munication by Telex is virtually instantaneous. The telephone 
offers the truer analogy. As we have said above, and as 
Parker, L.J., stressed by citations of authority, it is an 
exceptional rule based on considerations of convenience, not 
to say expediency, which regards an acceptance by letter as 
effective as soon as it is handed to the post office. ‘‘ Where, 
however,”’ says his lordship, ‘‘ the parties are in each other’s 
presence, or though separated in space, communication 
between them is in effect instantaneous, there is no need for 
any such rule of convenience. To hold otherwise would 
leave no room for the operation of the general rule that 
notification of the acceptance must be received.’’ Accordingly 
the receipt in London of the intimation of acceptance was the 
concluding element in the agreement. It was a contract 
made within the jurisdiction, and the order for service of 
notice of the writ held good. 

Denning, L.J., having distinguished the postal cases, 
takes some interesting examples of offer and acceptance 
between persons in immediate touch with one another. 
In doing so he disapproves (and so does Parker, L.J.) a short 
judgment of nearly a century ago given in a case where the 
issue concerned the jurisdiction of a county court to enforce 
a contract said to be made within its district. ‘‘ Suppose,”’ 
said Hill, J., ‘“‘ the two parties stood on different sides of the 
boundary line of the district : and the order was then verbally 
given and accepted. The contract would be made in the 
district in which the order was accepted’’ ((1859), 2 E. & E., 
at p. 275). There is a fallacy here which Denning, L.J., 
exposes by supposing that the reply of the acceptor is not 
heard because it is drowned by the noise of an aircraft flying 
overhead. Perhaps it is a little harsh to blame a Victorian 
judge for leaving out of account an anticipatory anachronism, 
but Parker, L.J., gives an equivalent instance. An acceptor — 
ought not to be allowed to say: ‘‘I spoke the words of 
acceptance in your presence, albeit softly, and it matters not 
that you did not hear me.’’ Or a telephone line may fail at 
the important moment. 

Consideration of mechanical failures of the sort last 
mentioned leads Denning, L.J., to introduce a possibility of 
contract by estoppel. If the acceptor knows of the breakdown 
it is up to him to get through again when that becomes 
possible and repeat his message. But put the case that the 
offeror, because of indistinctness on the line, or because a 
teleprinter runs out of ink, does not hear the acceptance or 
cannot read the typescript, but nevertheless does not ask for a 
repeat, leaving the acceptor in the reasonable belief that his 
message has been received. In these circumstances his 
lordship suggests that the offeror will not be permitted to 
deny the acceptance. We would respectfully opine that this 
must depend on the offeror knowing, or having reason to 
know, that an object of the conversation was to pass an 
acceptance, or at least that it had reference to the offer. The 
two minds must approach each other before they can be 
considered, even constructively, to have come together. 


J.F. J. 





The Queen has been pleased to approve the appointment of 
Mr. Nevitte Aportpu St. Louis CLARE, Resident Magistrate, 
Jamaica, since 1944, to be Puisne Judge in British Guiana. 


The Queen has been pleased to approve the appointment of 
Mr. Epwarp Joun Davies, Attorney-General, Singapore, 


since 1946, to be Chief Justice, Tanganyika, in succession to 
Sir Herbert Cox, who is to retire towards the end of this year. 

Mr. Lestiz MERVYN PuGu, who has been clerk to the Sheffield 
City Justices for ten years, has been elected president of the 
Justices’ Clerks’ Society. 
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A Conveyancer’s Diary 
PUBLIC ELEMENT IN 


ANOTHER interesting decision on the question how far any 
limitation on the class of potential beneficiaries is compatible 
with the requirements for the validity of a charitable trust 
is to be found in the recently reported case of Baker v. National 
Trust Co., Ltd. [1955| 3 W.L.R. 42, and p. 383, ante. The 
decision was that of the Judicial Committee of the Privy 
Council on an appeal from the Supreme Court of Canada, 
but the law of charitable trusts in Ontario, where this litiga- 
tion originated, is the same as that of England, and the 
decision will therefore be good authority for all practical 
purposes in this country. 





The general rule is that a trust or gift in order to be 
charitable in the legal sense must be for the benefit of the 
public or some section of the public. An aggregate of 
individuals ascertained by reference to some personal tie 
(e.g., of blood or contract), such as the relations of a par- 
ticular individual, the members of a particular family, the 
employees of a particular firm, the members of a particular 
association, does not amount to the public or a section thereof 
for the purposes of the general rule. It follows that according 
to this general rule a trust or gift under which the potential 
beneficiaries are confined to some aggregate of individuals 
ascertained as above is not legally charitable, even though 
its purposes are such that it would have been charitable 
if the range of potential beneficiaries had extended to the 
public at large or a section thereof. (I have taken this 
statement of the general rule in this respect from the judgment 
of Jenkins, L.J., in Re Scarisbrick {1951} Ch. 622, which 
contains references to a number of recent authorities which 
support each of the propositions in this statement of the law.) 
Of this general rule there is one well established, although 
perhaps anomalous, relaxation. In the case of trusts for the 
relief of poverty the class of potential beneficiaries may be 
limited by reference to a personal tie. At one time it seemed 
as if this anomalous position was confined to the “‘ poor 
relations ’’ cases (for which see, e.g., Re Compton [1945] 
Ch. 123, and Re Scarisbrick, supra); but recently it was 
recognised as obtaining also in a ‘‘ poor employees ’’ case 
(see Gibson v. South American Stores (Gath & Chaves), Ltd. 
[1950] Ch. 177). This last was a decision of the Court of 
Appeal, and it is true, as Lord Somervell pointed out in his 
judgment in the case under review, that in Oppenheim v. 
Tobacco Securities Trust [1951] A.C. 297, ‘‘ the correctness 
of that decision was expressly left open’’ by the House of 
Lords ; but there are observations in some of the speeches 
in Oppenheim’s case which indicate approval of the earlier 
decision, and so perhaps rob this normally pregnant phrase of 
some of its admonitory quality. 


To return to Baker v. National Trust Co., Ltd., a testator 
directed the payment of the income of a fund “ in perpetuity 
for charitable purposes only ; the persons to benefit directly 
in pursuance of such charitable purposes are to be only such 
as shall be or shall have been employees of the Canada Life 
Assurance Company and/or the dependants of such 
employees.’’ The class of potential beneficiaries in this case 
was thus essentially similar to the class in Gibson's case. 
The crucial question was the meaning to be given to the 
words “‘ for charitable purposes only,’’ and it was argued, 
clearly with Gibson’s case in mind, on behalf of the trust that 
these words should be read as if the testator had directed his 
trustees to apply the income of the fund not for all or any of 
the purposes which the law recognises as charitable, but only 
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for such of those as, having regard to the designated class of 
beneficiaries, could be regarded as charitable. On this basis 
it would have followed, assuming that Gibson’s case was 
correctly decided, that as a trust for the relief of poverty 
among the employees of the company and the dependants 
of such employees would have been a charitable trust, this 
trust was a valid charitable trust for the relief of poverty 
among such employees or their dependants. 

Another way of construing the words “ for charitable 
purposes only’’ in this will (and this was the way which 
commended itself to the Judicial Committee) makes it neces- 
sary to refer, as so often it is necessary to refer in cases on 
this subject, to the celebrated classification of charitable 
purposes made by Lord Macnaghten in Commissioners for 
Special Purposes of Income Tax v. Pemsel {1891} A.C. 531, 
where he said: ‘‘‘ Charity’ in its legal sense comprises 
four principal divisions: trusts for the relief of poverty ; 
trusts for the advancement of education; trusts for the 
advancement of religion; and trusts for other purposes 
beneficial to the community, not falling under any of the 
preceding heads.’’ With this definition in mind, the words 
“for charitable purposes only’’ could be read as if this 
classification was set out in full after or instead of the words 
used by the testator. On this construction of the bequest, 
the trustees were given a discretion to apply the income of the 
fund in perpetuity for the benefit of the employees of the 
company and their dependants for any of the purposes 
enumerated in Lord Macnaghten’s classification, and on this 
footing there could be no doubt that the bequest as a whole 
was not a good charitable gift. As Lord Somervell said, if it 
was open to doubt whether a gift in relief of poverty of such 
a group as the specified beneficiaries was valid as a charitable 
gift, it was clear that a gift for their education was not. 
(This latter proposition was based on the decision of the 
House of Lords in Oppenheim’s case, which has already been 
mentioned in this connection.) 


The Judicial Committee were of the opinion that while 
the first of these two possible interpretations of the vital 
words in this bequest was not impossible, it was unlikely, 
and they did not accept it. This construction required that 
the testator must be supposed to have had some doubt 
whether all the purposes set out by Lord Macnaghten could 
be charitable in the cases of the persons whom he intended to 
benefit, and to have selected the particular purpose of the 
relief of poverty among them; but to this there was the 
objection that the testator could not have supposed that 
persons in the employment of the company would be in 
poverty save in the most exceptional circumstances, nor 
could he have supposed that former employees would often 
require financial assistance for that reason; yet the fund 
devoted for these supposed purposes was large. Poverty 
in this context does not necessarily mean destitution, but 
this objection was nevertheless a potent one. The bequest 
was thus held not to constitute a valid charitable trust. 

It is instructive to compare this case, where the testator’s 
intentions failed, with a somewhat similar case in which 
they succeeded. In Re Koettgen’s Will Trusts {1954) Ch. 252, 
a testatrix gave her residuary estate on trust “ for the pro- 
motion of commercial education’’ (nothing turned on the 
limitation involved in the use of the word ‘‘ commercial ”’ 
here : it was conceded, and in the view of the court properly 
conceded, that the promotion of commercial education was a 
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proper charitable purpose). The testatrix then went on to 
define the persons eligible as beneficiaries as ‘‘ persons of 
either sex who are British born subjects and who are desirous 
of educating themselves . . . for a higher commercial career 
but whose means are insufficient or will not allow of their 
obtaining such education at their own expense ; in selecting 
beneficiaries it is my wish that [the trustees} shall give a 
preference to any employees of John Batt & Co. (London), 
Ltd., or any members of the families of such employees ; 
failing a sufficient number of beneficiaries under such descrip- 
tion then the persons eligible shall be any persons of British 
birth as [the trustees} may select.’’ Finally, the testatrix 
directed that the total income to be available for benefiting 
the preferred beneficiaries should not in any one year be 
more than 75 per cent. of the total available income for that 
year. 

Upjohn, J., held that this was a good charitable trust. 
There were two classes of beneficiaries of this trust, the 
primary class of all British born persons who were desirous 
of obtaining an education for a higher commercial career, 
and a preferred class, employees of the named company and 
members of their families. In regard to the primary class, 
there was no difficulty about satisfying the test of public 
benefit. In regard to the preferred class, this difficulty 
undoubtedly existed, and if the trust had been a trust under 
which the trustees had been obliged to expend any defined 
portion of the income for the benefit of the preferred class, 
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it would undoubtedly have failed, in part if not in whole. 
But this was not how the trust was construed. The trustees’ 
duty in selecting beneficiaries was first to see that they came 
within the defined primary class, and it was only when a 
final selection was to be made that the employees of the 
company and members of their families came into considera- 
tion. It followed, in the learned judge’s view, that there was no 
defined portion of the trust funds in regard to which the class 
of beneficiary was confined to the preferred class ; it was quite 
uncertain in any year what portion of the income would be 
devoted to the preferred class, and the time might come 
when the company ceased business and the whole of the 
income would then necessarily become available for the 
benefit of the primary class. 

Set side by side these two decisions show that there are at 
present, assuming the correctness of various decisions on 
charitable trusts reported in the last five years or so, two 
methods by which a class of persons ‘‘ ascertained by reference 
to some personal tie,’ in the words of Jenkins, L.J., can be 
made the beneficiaries of a valid charitable trust. The 
first is to limit the purpose of the trust to the relief of poverty, 
as was done in Gibson’s case. The second is to create a trust 
for the benefit of the public at large, and within the ambit 
of that trust to specify a preferred class of beneficiaries. 
With care, there seems to be ample scope as the law now 
stands to meet the wishes of donors in the kind of case of 
which the two which I have mentioned are examples. 


“ABC” 


TRUSTEE BOUND BY COVENANT PERSONALLY TO 
INHABIT FARMHOUSE 


THE main question in issue in Lloyds Bank, Ltd. v. Jones 
[1955] 3 W.L.R. 5 (C.A.); ante, p. 398, was decided in a way 
which, in my submission, emphasises the importance of 
examining the terms of a tenancy when drafting the tenant’s 
will. 


The yearly tenancy of a farm, entered into in 1893, contained 
a clause in these terms: ‘“‘ The tenant will not during this 
tenancy assign, let or part with the possession of the farm 
or any part thereof, but will at all times during the tenancy 
personally inhabit the farmhouse on the farm and cottages 
with his family and servants.’’ The agreement was made 
between one, H / A, ‘‘ who and whose heirs and assigns are 
hereinafter referred to as ‘the landlord’ of the one part,”’ 
and E B and F B, “ jointly and separately either and both 
of whom (who and whose executors and assigns are hereinafter 
referred to as ‘ the tenant’) of the other part.’’ Intelligible, 
though somewhat ungrammatical, Jenkins, L.J., called it 
in his judgment ; but no question arose about whether both 
families were to inhabit the premises if both tenants had 
families, or what would happen if neither had a family and 
there were no servants to be had. 


What did happen was that E B predeceased F B, who 
then became sole tenant (presumably by survivorship, the 
tenancy having been a joint one ; but there was no information 
on this point); that when F B died in 1923 he left a will 
appointing M B (his widow) and H B executors and trustees ; 
H B retired from the trust in 1934 and the respondent in 
the appeal took his place ; M B died in 1950, having resided 
in the premises throughout her trusteeship. The respondent 
(a neighbouring farmer) never lived there, and since the 
death of M B the farm had been occupied by her daughter and 


son-in-law, who were said to have no experience of farming 


but who employed a presumably competent bailiff. 


I may mention at this stage that while it is stated that 
the daughter in question was one of two beneficiaries under 
her mother’s will, and had purchased the interest of the other 
beneficiary, and was thus entitled to ‘‘ whatever beneficial 
interest ’’ the mother had had in the farm, nothing is said 
about the terms of the trust created by F B. This, however, 
is not a complaint ; for as things went, any curiosity about the 
matter may be considered idle. 

In 1952 the landlords, successors in title to the 1893 grantor, 
called upon the respondent to inhabit the farmhouse. He 
did not comply, and in 1954 they served him with a notice to| 
quit which stated that it was given by reason of that failure,’ 
the covenant which he had broken being not incon- 
sistent with the fulfilment of his responsibilities to farm in 
accordance with the rules of good husbandry (Agricultural 
Holdings Act, 1948, s. 24 (2) (d)). As this would disentitle 
him to serve a counter-notice, he availed himself of the 
arbitration facilities provided under s. 26. The arbitrator then 
stated a case (ibid., Sched. VI, para. 24) for the opinion of 
the county court ‘‘ whether a person who as trustee under 
a will becomes as such entitled to the interest under the 
tenancy agreement of the former tenant of a holding is bound 
by the clauses in the agreement relating to the holding and 
in particular by cl. 15 . . . namely, personally to inhabit 
the farmhouse on the farm, on the ground that the trustee 
is a ‘tenant’ within the meaning of the tenancy agreement 
and the Agricultural Holdings Act, 1948.’’ 

The county court judge decided that the respondent, 
the surviving trustee of F B’s will, was so bound, accepting 
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the submission that “whatever may be the position with 
regard to executors, one who takes the legal estate is liable 
on the covenants, though he takes as trustee or mortgagee.”’ 


The reference to executors indicates that the question is 
not so simple as it may look, and cannot be decided by just 
looking up the interpretation section of the Act—which 
(s. 94 (1)) actually says: “‘‘ tenant’ means the holder of 
land under a contract of tenancy, and includes the executors, 
administrators, assigns, committee of the estate, or trustee 
in bankruptcy of a tenant, or other person deriving title from 
a tenant.’’ The learned judge’s ‘‘ whatever may, etc.” 
may have been due to the references to personal representa- 
tives in that definition; but I expect rather that he con- 
sidered the definition irrelevant to the real issue. In other 
words, that the arbitrator, in stating the question of law, had 
proceeded on the fallacious assumption that the Agricultural 
Holdings Act, 1948, contains the whole of the law of landlord 
and tenant affecting landlords and tenants of farms. The 
“on the ground that . . . ’’ was, I surmise, politely ignored. 
The relevant statute law is to be found in the Law of Property 
Act, 1925, s. 78. 

The respondent may have perused the Trustee Act, 1925, in 
search of support for his contention that the covenant did not 
bind a person who held the tenancy in a representative capacity, 
but in vain. Section 26 confers a measure of protection 
on trustees liable as such for any covenant, but the protection 
depends on their having satisfied all liabilities and would not 
extend to such a case as the one with which Lloyds Bank, Ltd. 
v. Jones was concerned. The Administration of Estates 
Act, 1925, does nothing for an executor who is also a trustee. 


In these circumstances the respondent was driven to argue 
that, as he was not expressly authorised to inhabit personally, 
and would be profiting from the trust if he did, the covenant 
did not bind him; also, that if he wanted to inhabit the 
premises, the present beneficiary could not be miade to allow 
him to do so; that a testator might appoint a trust corpora- 
tion as trustee, which corporation could not inhabit anything ; 
that, consequently, some qualification must be implied. 


The arguments proved unacceptable, there being no 
necessity for any implication in order to give proper effective- 
ness to the agreement (Morris, L.J.), literal application not 
being impossible without it (Jenkins, L.J.), any such addition 
being unnecessary and not helpful (Singleton, L.J.). 
Morris, L.J., was content to state the law; Jenkins, L.J., 
answered the “ corporation’’ point by coldly failing to see 
how it could be competent for a tenant to absolve his 
successors from performance of the covenant by ordering 
his testamentary disposition so as to make it inconvenient, 
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impracticable or impossible to comply with it (which would 
amount to alteration of the terms of the tenancy against the 
landlord’s interests by the tenant’s unilateral action) ; 
Singleton, L.J., suggested that the respondent could have 
arranged to live on the premises, or could have approached 
the landlords to make some arrangement agreeable to them : 
a short interval would not be regarded as a breach of the 
covenant. 

If the last-mentioned observations sound somewhat vague 
and also open to the criticism that they contain a counsel 
of perfection, they should be read with some further remarks 
of Jenkins, L.J., to the effect that, as the death of a tenant 
is something which must be taken to be contemplated, a 
suspension of personal occupation for a reasonable time after 
such an event would not amount to a breach. The real 
trouble was pointed out when the learned lord justice went 
on to say that if there were a specific and absolute bequest, 
there would be no breach pending assent being executed ; 
but if a tenant chose to bequeath the tenancy for successive 
interests, the difficulty which would confront the trustees 
did not excuse compliance with its terms. 

The decision is one which should, accordingly, be carefully 
noted by those advising tenant farmers about their wills. 
There is some conflict of opinion on the question whether a 
covenant not to assign can be broken by a bequest, but it 
seems that Fox v. Swann (1665), Sty. 482, can be relied 
upon as authority for the proposition that there would be 
no infringement ; or, at all events, that when the landlord’s 
consent is made a condition it will not be necessary for the 
tenant to submit the usual references of his intended devisee’s 
respectability and responsibility. But a covenant to inhabit 
farm premises is a different thing, and its importance to 
landlords was adverted to by Singleton, L.J., in Lloyds Bank, 
Ltd. v. Jones ; its purpose being to avoid having an absentee 
tenant, or a tenant who lived elsewhere and farmed through 
someone else. This importance of personal qualifications 
may, I think, be said to be recognised by statute: by the 
Agricultural Holdings Act, 1948, s. 24 (2) (g), entitling a 
landlord to give an unchallengeable notice to quit on the 
death of the tenant with whom the contract was made ; 
by the Landlord and Tenant Act, 1927, s. 19 (4), excluding 
the ‘‘ not to be unreasonably withheld’ qualification from 
tenancies of farms which are not to be assigned or sub-let 
without the landlord’s consent. ‘ 

The other questions dealt with in Lloyds Bank, Ltd. v. 
Jones were whether the alleged breach had been acquiesced in 
so as to estop the landlords, and whether there was any right 
of appeal in a consultative case under the Agricultural 
Holdings Act, 1948; these merit separate articles. p p. 


HERE AND THERE 


AUTONOMY AND VARIETY 


A FEw years ago, when the plans for rebuilding the devastated 
Inns of Court were not very far advanced, there was drifting 
about an idea that it would be absolutely magnificent to give 
them one single centralised library comprising every law 
book that the practising or academic or journalistic barrister 
could possibly want. No more trailing from Gray’s Inn via 
Lincoln’s Inn to the Temple in search of some recondite 
volume. Everything would repose under one stately study 
dome. Objections from those who had tried to work in 
mammoth libraries like the British Museum, that compre- 
hensiveness on such a scale would pretty certainly be 
counterbalanced by a time-devouring inaccessibility, were met 


by supporters of the scheme with a fluent flow of theoretical 
reassurances. But finally the Inns have stood firm in the old 
ways of domestic autonomy and individual variety. Each one 
provides perfectly well for normal needs and a good deal more 
besides, and collectively they have everything. The gaps left 
in one by the luck of history and the idiosyncrasies of its 
successive library committees are not the gaps in all. Gray's 
Inn library will soon be rising larger and more impressive 
than formerly along the whole east side of South Square, 
though it will be at least a couple of years before the gardens 
can be cleared of the present interim establishment, the 
“ pre-fab ’’ which Sir Winston Churchill, in inaugurating it, 
qualified as ‘‘ the architecture of the aftermath.’’ The Middle 
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Temple library is to cross the gardens from its pre-war 
location to the site cleared in the lane adjoining Plowden 
Buildings. Where once it stood there will arise a fresh block 
of chambers. Some thought that its former creeper-mantled 
tower might have been spared as an adjunct of the new 
building, but the gothic of Lord Chancellor Westbury’s 
architect relative, who erected it, was apparently so fanciful 
and insubstantial that even before the bombardments it was 
found that quite a small prod could send its ornamental 
gargoyles crashing earthwards ; so preservation was not a 
practical proposition. The future Inner Temple library 
beside the new Hall is making good progress in near-Georgian 
red brick instead of the over ornamental mid-Victorian 
gothic of its predecessor—a really terrible specimen it was. 
So, for once in a way, merger and amalgamation and 
rationalisation have not emerged triumphant. 


WIG CRISIS 
THESE unifications, of course, have a great deal to be said for 
them; they wouldn’t occur so often if they hadn’t. But 
there is another side to the picture and, oddly enough, the 
current batch of students just ripe for call to the Bar have had 
it rather forced on their attention. Good management and the 
processes of time have drawn the horsehair of all the judicial 
and forensic wigs in the world into the hands of one competent, 
old-established, highly regarded firm. If the art of wig-making 
is to be canalised, it could not flow in a better channel. But 
there is also something to be said for the idea that in the 
matter of wig making and wig planning two or more heads 
may in the very nature of things be better than one. With 
200 new barristers called all at a go and quite a lot of them 
(strangely enough) intending to practise, the demands for so 
much ceremonial equipment all at once have got a trifle out 
of hand. Wig making is an art. It can’t be hustled or reduced 
to terms of the conveyor-belt, still less of automation. The 
demand is fluctuating and unpredictable and if you train 
too many men to production you may cut their living from 
under their feet. (That point at least the Bar must sorrowfully 
appreciate.) All the same, once upon a time the difficulties 
were solved by subdivision. Not so very long ago three little 
wig shops used to ply their trade in the Temple. Two still 
survive structurally but converted to other and more 
commonplace uses. One, which stood where Pump Court 
joined the Cloisters and the passage led round to vanished 
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Fig-Tree Court, has been obliterated. But going down 
Middle Temple Lane on the right there is still the tiny shop 
where certainly until half-way between the wars many a 
young head was fitted out with ceremonial horsehair. The 
shop in Essex Court was a little more commodious, but not 
much. In its window it exhibited Lord Eldon’s wig petrified 
by being left in a limestone spring. With their modest 
resources, these little businesses played a useful auxiliary 
part in supplying the requirements of the Bar. Change and 
decay and time have done for them, but even those who do not 
remember them miss them. In the current critical need for 
wigs here and now this very minute, some of those to be 
called have been turning desperately to clothes-hiring firms 
and even theatrical costumiers. 


ADMIRALTY JURISDICTION 


SOME notes in this column a couple of months ago, on the 
repercussions of the epic encounter between the Peruvian 
Navy and the Panamanian whalers of Mr. Aristotle Onassis, 
drew attention to the remarkable legal implications of th 
enormously extended claims which the countries of the 
American continent are making to jurisdiction over the 
waters and the under-sea world adjoining their territories. 
About the same time, you remember, the Maori Land Court 
had before it a claim that the Pacific Ocean surrounding 
New Zealand, the great ocean of Kiwa, sacred to the Maori 
sea god, should be vested in Maori trusteeship. A kind 
correspondent wrote to draw my attention to the unexpected 
eventualities which might arise if Lord Talbot of Malahide, 
Hereditary Admiral of Malahide and the Seas Adjoining, 
should be persuaded by the Government of Eire to start 
exercising his jurisdiction on a modern scale. A _ recent 
paragraph in the newspapers has recently suggested an 
answer. The Isle of Man is looking for two Manxmen to fill 
the 300-year-old offices of Admiral and Vice-Admiral of its 
herring fleet. The difficulty is that most of the seamen 
otherwise qualified are Scots. The Tynwald Court recently 
voted their prospective salaries £5 a year and £3 a year 
respectively. One may take it for granted that in a seafaring 
office dating from the seventeenth century there are additional 
rights of boardage, sackage, lootage and letters of marque. 
If the right men are found, they can no doubt be held in 
reserve as a ready-made answer to Malahide. 


RICHARD Roe. 


CORRESPONDENCE | 


i 


[The views expressed by our correspondents ave not necessarily those of THE SOLICITORS’ JOURNAL} ' 


Blood Groups in Evidence 


Sir,--I have been working for some time on an article dealing 
with the extent to which blood-group evidence has actually 
been received and acted upon in both civil and criminal cases 
before United Kingdom courts. Only one such civil case has 
been noticed by the law reports, although several dozen cases 
at least appear to have been decided. 

I should be very grateful to hear from any solicitors who have 
acted in cases involving blood-group evidence if they are able 
to furnish brief information as to the nature of their cases and 
the attitude taken by the court in question. 

ALISTAIR R. BROWNLIE. 

2 Abercromby Place, 

Edinburgh. 


National Insurance and the Self-Employed 
Sir,—-I have read the letter of the Chief Press Officer of the 


Ministry of Pensions and National Insurance in your issue of the 
18th June with some interest. As one of the rather elderly 


but, according to him, fortunate self-employed persons forced 
to make unwilling contributions under National Insurance 
I observe that when I have paid contributions for ten yeat 
(by which time I shall be sixty-seven years of age) I can qualify 
for a pension of £3 5s.—provided, of course, that I am still 
married, but of £2 if Iam not. What the Press Officer omits to 
say is that I should actually have to retire in order to become 4 
recipient of the pension in question and, in default of retirement 
shall have to pay contributions until reaching the age of 7!) 
before doing so, although such contributions will be on a reduced 
scale. 

However, I note that my pension rights represent a capital! 
liability of well over £2,000. As the rights are obviously of 
less value to me at the age of 70 and I should have to mak¢ 
further payments for three years before attaining that age 
may I inquire if the Ministry would be prepared to pay me 
£2,000 in lieu of any pension and keep the excess? If so, I 
shall be pleased to say snap. 
T. L. KENDRICK. 
Folkestone. 
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For your convenience a specimen form of bequest FACTORY SPECIALISTS FOR OVER SEVENTY-FIVE YEARS 























is appended : | 
“I GIVE to St. Dunstan’s, the Organisation for men and | 
women blinded on war service, whose headquarters are at | 
191, Marylebone Road, London, for its general purposes 

the SUM Of £...ecconssnnne oneftee of duty, the receipt of the | 
Honorary Treasurer or the Secretary for the time being | 
of St. Dunstan’s to be a good discharge for the same.” 










FLYING ANGEL | 


is a flag well known to 
seamen. It stands for a 
St. Dunstan’s continues to rely entirely on voluntary meng ria 

; body, mind and soul. 
funds and has not been taken over under the National 


Health Service. A legacy to THE 


MISSIONS TO SEAMEN will keep the flag flying— 
no better service could be rendered to seafarers. 


| 
: 





For further particulars write to 
SIR IAN FRASER, M.P. (Chairman) 
St. Dunstan’s, 1 South Audley Street, London, W.1 | 


Please note exact style and title of the Society 


Secretary ;: COMMANDER H. SELBY ASH, R.N., 
4 BUCKINGHAM PALACE GARDENS, LONDON, S.W.1 











St. Dunstan's is registered in accordance with the National Assistance Act, 1948 
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Real Property Law 


HUGH H. V. FORBES 


B.A. (Cantab.) ; one time Scholar of Trinity Hall, Cambridge ; 
Blackstone Entrance Scholar of the Middle Temple ; Barrister- 
at-Law } 





REAL Property is a subject studied by the Law Student as a necessary 
preliminary to tackling Conveyancing. For this purpose a fairly detailed 
knowledge of the subject is required. But there are other professions in 
which Real Property Law must be studied, although no knowledge of 
Conveyancing is ever required. Surveyors, Estate Agents and others meet : 
the subject in their early examinations and the text-book designed for the j ‘ \ 

Law Student carries too much detail for their special needs. bs %. A A 





This book is an attempt to provide candidates for these professional 


cee no hahanae. | MR. BARNARDO'S HOMES 
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Chapter Headings include :— 


The Doctrines of Tenure and of Estates ; Law and Equity ; . . ‘ ye 
The 1925 Legislation ; The Fee Simple: The Fee Tail : The Still dependent on Legacies and Voluntary Gifts 
Life Interest ; Settlements and Trusts for Sale ; Leasehold In bringing up our family of 7,000 children we aim to 


Estates ; Concurrent Interests ; Incorporeal Hereditaments ; 
Mortgages; Transfer /nter Vivos; Transfer on Death. 





produce self-reliant young people capable of taking their 
| full share in the life of the nation. 
It cannot be over-emphasised that Legacies provide great 


18 6 i in this f child welfare. 
(Postage Is. Id. extra) help in strengthening our hand in this work of child welfare 
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COWHOUSES AND APARTMENTS 


Any country lawyer will confirm, after consulting an atlas, 
that by moving one degree of latitude or longitude from his 
principal place of business another language has to be learnt. 
I knew a town centred between two agricultural districts, 
and from the west the market day clients spoke of “ wats ’”’ 
and from the east they spoke of “‘ yats.’’ I no longer practise 
there myself, but the word which you or I would use was 
“oats.”’ Similarly, implements, animals and farm buildings 
tend to vary in name from place to place, despite the B.B.C. 
Given time I could produce twelve synonyms for cowhouse, 
eleven of which are merely to puzzle the stranger and confuse 
his lawyer. 

The most elegant variant, of recent invention, is the 
milking parlour, where lady cows meet twice daily to munch 
a thoughtful dairy nut while lactation attendants apply the 
latest electric suction treatment. I mention this because 
the phrase took me by surprise at a recent sitting of the 
County Agricultural Executive Committee. 

I also mentioned this language difficulty to a seaside 
lawyer when I visited his office to complete a purchase. 
He agreed that it was a convenience when only one language 
is necessary, and went on to suppose that a Cornish seaside 
landlady would know exactly what a Northumbrian seaside 
landlady means by the word blancmange. 

It seems, however, that a seaside practice has its own 
peculiar problems. Thus, when the holiday season commences 
a seaside lawyer’s business dwindles. All his clients are so 
busy earning a year’s income in three hectic months that 
there is no time to think of visits to a solicitor. The seaside 


lawyer, I was informed, only sees retired folk and emergencies 
between June and October. (An “ emergency,’’ I gather, 
is a client who has sudden and urgent need to make a will, 
or to attend the local magistrates’ court, for one reason or 
another.) 

From October until the following May a seaside practice 
is fairly normal. I was warned, however, about the legal 
characteristics of the seaside landlady or hotel proprietress. 
This type of client, said my informant, is superior to her 
husband. The husband, I gather, is a nice sort of chap 
who did not do too well in business. He is to be found in 
the domestic quarters of the establishment; if not there, 
he is out doing the shopping ; and if not doing the shopping, 
then he must have died several years ago. 

The testamentary capacity of a seaside landlady is, I 
understand, enormous. She is, in general, quite attached 
to her husband, but how to provide for him after his bereave- 
ment is a constant problem to the seaside testatrix and her 
legal adviser. It would be an unkindness to let the husband 
have the capital, and the aim must, therefore, be to provide 
for him during widowerhood so as to maintain him in that 
standard of comfort and security to which he has been 
accustomed during the lifetime of the testatrix. 

I asked my informant if the localised ascendancy of the 
female sex gave greater openings for women solicitors in 
seaside practices. This question remained unanswered ; he 
recalled me to the business of the meeting, and handed me 
a schedule of deeds to sign. I thought he looked a trifle 
shaken, however. ‘““ HIGHFIELD ”’ 


NOTES OF CASES 


The Notes of Cases in this issue are published by arrangement with the Incorporated Council of Law Reporting, and full reports 
will be found in the Weekly Law Reports. Where possible the appropriate page reference is given at the end of the note. 


COURT OF APPEAL 


BANKRUPTCY ADJUDICATION DESPITE CREDITORS’ 
RESOLUTION: WHETHER STATUTORY RULE GIVING 
COURT JURISDICTION ULTRA VIRES 


In re Fletcher, a Debtor; ex parte Fletcher v. Official Receiver 
Evershed, M.R., Hodson and Romer, L.JJ. 25th May, 1955 
Appeal from an order of adjudication. 


At an adjourned first meeting of creditors, a resolution was 
passed that the debtor should not be adjudged bankrupt, but that 
the meeting should be further adjourned. The official receiver 
applied to the court under r. 219 of the Bankruptcy Rules, 1952, 
for an adjudication order, which was made. The debtor appealed, 
submitting that r. 219 went beyond the rule-making powers 
conferred by s. 132 of the Bankruptcy Act, 1914, having regard 
to the proviso to subs. (1) that the rules should not extend the 
jurisdiction of the court. 


EvERSHED, M.R., said that the operation of a receiving order 
was intended to be of strictly limited duration, and in In re 
de la Porte [1915] 1 H.B.R. 98, Cozens-Hardy, M.R., had 
said that under ordinary circumstances, unless a scheme was 
accepted either at the first creditors’ meeting or at the adjourn- 
ment, the debtor on application of the official receiver might 
be adjudicated bankrupt. That view had been embodied in the 
bankruptcy rules of 1886 to 1890 (see r. 192), and had been 
generally accepted as part of the bankruptcy code ever since. 
On the other hand, the powers of the court contained in the 
relevant statutes of 1883 and 1914 appeared to be limited to the 
circumstances envisaged in ss. 14 (3), 16 (16) and 18 (1) of the 
Act of 1914 [ss. 16 (3), 18 (11) and 20 (1) of the Act of 1883} 
and by the proviso to s. 132 of the Act of 1914 [s. 127 (4) of the 
earlier Act] the rule-making power of the court conferred by that 
subsection was not to extend the jurisdiction of the court. In 


the present case, as the creditors had passed a resolution and no 
examination of the debtor had yet taken place, it had been 
contended that the case was outside s. 18 and that the court 
had had no power to make an order for adjudication. His 
lordship rejected the submission that the court’s power derived 
from s. 105 (1). There was force in the submission that the 
statute ought to be construed to conform with the long- 
established practice embodied in the statutory rules, especially 
as Parliament must be assumed, in enacting the Act of 1914, 
to have been aware of that practice (see Jn re Barned’s 
Banking Co. (1868), L.R. 3 Ch. 753, and R. v. Crewe [1910] 
2 K.B. 576). It was not necessary, however, to decide that 
matter, for by s. 168 (3) of the Act of 1914, r. 192 had beer 
given statutory force. Section 168 (3) was not confined to rules 
which would have necessarily been within the strict jurisdictional 
limits of the Act, but embraced rules de facto in force. It covered 
a rule such as r. 192, which had been for many years treated 
as valid by the courts. By s. 168 (3), r. 192 was to be treated as 
if validly made under s. 132 of that Act, and it followed that 
r. 219 of the Rules of 1952, being in identical terms, must also 
be regarded as validly made under the same section. Accordingly, 
the order of adjudication was effective. His lordship considered 
two further submissions: first, that as the rules had been 
laid before Parliament and had not then been challenged, their 
validity could not now be questioned (see Institute of Patent 
Agents v. Lockwood [1894] A.C. 347 and Minister of Health v. 
R.; ex parte Yaffé [1931] A.C. 494); secondly, it had 
been submitted that the resolution passed by the creditors 
was not a relevant resolution which for the purposes of s. 18 (1) 
the creditors were competent to pass and, therefore, they must 
be taken to have passed “ no ” resolution. His lordship expressed 
no view on either of these matters. 

Hopson and Romer, L.JJ., delivered concurring judgments. 
Appeal dismissed. 
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APPEARANCES : Cyril Salmon, Q.C., and Owen Stable (Stoneham 
and Sons); Gilbert Beyfus, Q.C., and A. L. Figgis (Solicitor, 
Board of Trade). 


[Reported by Miss E. DANGERFtELp, Barrister-at-Law] [3 W.L.R. 172 


MARRIED WOMEN’S PROPERTY ACT, 1882: DUTY OF 
COURT TO GIVE EFFECT TO INTENTION OF HUSBAND 
AND WIFE TO OWN EQUAL SHARES IN HOUSE WHERE 
INTENTION KNOWN 
Cobb v. Cobb 
Denning, Birkett and Romer, L.JJ. 
Appeal from Wisbech County Court. 


\ house was conveyed to a husband and wife jointly, both 
contributing equal amounts towards the purchase price of £1,760, 
and both being parties to the mortgage deed for the balance. It 
was agreed between them that the husband would make the weekly 
payments on the mortgage, the wife paying other expenses of the 
matrimonial home out of her own earnings. Later the parties 
fell out, and though both continued to live in the house, the wife 
began proceedings against her husband for judicial separation. 
Before the hearing of that petition, the husband applied to the 
county court under s. 17 of the Married Women’s Property Act, 
1882, for an order that the house belonged to him. At that time 
about half the mortgage had been paid off. The county court 
judge found that when the house was bought the parties intended 
that it should be owned in equal shares, but made an order for 
its sale with vacant possession, the wife to receive £300 only of 
the proceeds of sale. The wife appealed. 

DENNING, L.J., said that on the question ‘‘ To whom did the 
house belong ?’’ the court, in the case of family assets, such as the 
matrimonial home, leaned towards the view that property 
belonged to husband and wife jointly in equal shares, even when 
the conveyance was taken in the name of one of them and their 
contributions to the cost were unequal. All the more so when 
the property was taken, as here, in their joint names and was 
intended to be owned in equal shares. The legal title was in 
them both jointly, and the beneficial interest in them both as 
equitable tenants in common in equal shares. His lordship 
did not think the judge had been right to order a sale of the 
house with vacant possession and in aid of that that the wife 
should be evicted. Apart from being co-owner of the house 
with her husband, she was his wife and his duty was to provide 
a roof over her head. She could not be turned out unless the 
court thought it right to order a sale, and the present proceedings 
under s. 17 of the Act of 1882 were not the time or occasion for 
such an order. As to the repayments outstanding on the 
mortgage, the only reasonable and fair order, in view of the fact 
that the marriage had broken down, was for the court to order 
that both should be liable in equal shares for the outstanding 
repayments until the house was sold. 

Birkett, L.J., agreed. 

Romer, L.J., also agreed. Where, as here, the original rights 
to property were established by the evidence and had not been 
varied by subsequent agreement, the court had no power under 
s. 17 to vary those rights merely because it thought that in the 
light of subsequent events the original agreement was unfair. 
The judge had treated the wife in effect as a mere creditor. His 
lordship could not accept the view that that was her position. 
She was entitled to an equal half-share in the property. Appeal 
allowed. Order of county court judge discharged. 

APPEARANCES: Norman Lermon (Jaques & Co., for Ollard, 
Ollard & Sessions, Wisbech); M. P. Picard (Metcalfe, Copeman 
and Pettefar). 


8th June, 1955 


(Reported by Miss M. M. Hitt, Barrister-at-Law] {1 W.L.R. 731 


CHANCERY DIVISION 


CHARITY: GIFT TO PROVIDE RECREATION GROUND 
FOR A PARISH: VALIDITY: APPLICATION CY-PRES 
In re Morgan, deceased ; Cecil-Williams v. A.-G. and Another 


Harman, J. 8th June, 1955 


Adjourned summons. 

A testator by his will dated 12th July, 1946, bequeathed to his 
trustees the sum of £3,000 * . with a view to the maintenance 
and improvement of the health and welfare of the inhabitants of 
(the Parish of J. in the County of Pembroke} by the purchase, 
equipment and maintenance of a public recreation ground for 
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amateur activities’ upon trust to apply the said sum “in the 
purchase of a piece or parcel of land situated in or near the said 
village of [J.] and in the improvement and equipping of the same 
as a public recreation ground for amateur activities for the 
benefit of the said parish of [J.] and in the maintenance thereof 
until transfer of the balance of the said sum is made to the 
parish council as hereinafter provided.’ The testator then 
decreed that so much of the £3,000 which was surplus to the 
requirements so far dictated should be handed over to the parish 
council to be treated as an endowment fund for the maintenance 
of the recreation ground. On a summons to ascertain whether 
the gift was valid, evidence was filed to the effect that in the 
view of the parish council a recreation ground as such was not 
required, in that the village already possessed a cricket ground 
and a football pitch, but that there was need of a parish hall or 
gymnasium. Counsel for the residuary legatees, on instructions 
did not argue against the validity of the gift. 

HARMAN, J., said that the question had been recently much 
canvassed in Inland Revenue Commrs. v. Baddeley {1955 
2W.L.R. 552; ante p. 166, where Viscount Simonds had said that in 
his opinion a gift of land for use as a recreation ground by the 
community at large or by the inhabitants of a particular 
geographical area might well be supported as a valid charity, 
and Lord Somervell had agreed with that view. It appeared, 
therefore, that this was a valid charitable gift. But what the 
parish wanted was a parish hall or gymnasium and it appeared to 
be proper that the purpose of the testator, which was the 
improvement of the health and welfare of the inhabitants, 
should be carried out in that way. The proper course was to 
direct the application of the gift cy-prés by way of scheme 
and to refer the matter to chambers for a scheme to be settled 
in consultation with the parish council. Order accordingly 

APPEARANCES: H. FE. Francis (Cecil-Williams ¢& 
D. Buckley ; M. O. Stranders (Treasury Solicitor). 

(Reported by F. R.  Dymonp, Esq., Barrister-at-Law} 


Co.) , 


{1 W.L.R, 738 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 


HUSBAND AND WIFE: DIVORCE: CRUELTY: DENIAL 
TO WIFE OF CHILD 
Knott v. Knott 


Sachs, J. (Winchester Assizes). 30th March, 1955 


Wife’s defended petition for divorce. 

A husband insisted on coitus interruptus and other incomplete 
sexual acts against the wife’s wish over a period of many years, 
and refused to let her have the child she greatly desired. She would 
not accept his suggestion that contraceptives might be used because 
she was not prepared to barter her desire for a child against her 
own immediate sexual gratification. In the resulting disputes he 
would reduce her to tears by his attitude and her health was 
affected. 

Sacus, J., said that he had no doubt that the wife had been 
terribly unhappy, and that by the time her husband left her she 
had no wish to live with him either at her parents’ home or 
elsewhere. His lordship referred to White (orse. Berry) v. White 
[1948] P. 330, Walsham v. Walsham {1949} P. 350, and Cackett 
(orse. Trice) v. Cackett [1950] P. 253, in which coitus interruptus 
had been held to be cruelty, and said that for a man deliberately 
and without good reason permanently to deny to a wife with a 
normally developed maternal instinct the opportunity of having 
even a single child was of itself cruelty when injury to her health 
resulted, at any rate where the husband adopted a course which 
preserved to himself a measure of sexual enjoyment. In the 
present case the refusal to allow the wife to have a child, and the 
conduct accompanying it, had been persisting for many years, 
and had all the essential ingredients of permanence. His (his 
lordship’s) view was based on the simple ground that a refusal 
was a deliberate act contrary to the law of nature, and one which 
the husband must realise to be likely to have a harmful effect 
upon his wife’s health. Permanent and unreasonable starvation 
of the maternal instinct might of itself be a cruel thing. His 
view was strengthened by observations in Bravery v. Bravery 
[1954] 1 W.L.R. 1169; 98 Sol. J. 573. The husband had persisted 
in his conduct and there was no doubt that it amounted to 
cruelty in the common use of that word. Decree nisi. 

APPEARANCES: Conrad Oldham and Deirdve Mckinney 
(G. A. Mooring Aldridge & Brownlee, Bournemouth) ; Leslie 
Brooks (D’Angibau & Malim, Bournemouth, for Rothera, Sons 
and Langham, Nottingham). 


(Reported by Joun B, Garpner, Esq., Barrister-at-Law] [3 W.L.R, 162 
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SURVEY OF THE WEEK 


HOUSE OF LORDS 


PROGRESS OF BILLS 
Read First Time :— 


Cheshunt Urban District Council Bill [H.C.] [21st June. 
Food and Drugs Bill [H.L.] [22nd June. 
To consolidate the Food and Drugs Act, 1938, the Food and 
Drugs (Milk, Dairies and Artificial Cream) Act, 1950, and the 
Food and Drugs Amendment Act, 1954, together with certain 
other enactments amending and supplementing Pt. V of the 
said Act of 1938 in relation to slaughterhouses and knackers’ 
yards. 
Kent Water Bill [H.C.} [21st June. 
London County Council (General Powers) Bill [H.C.] 
[21st June. 
Nuneaton Corporation Bill [H.C.} [21st June. 
Salford Corporation Bill [H.C.] [21st June. 
Sandown-Shanklin Urban District Council Bill [H.C.] 
[21st June. 
Read Second Time :— 


Bournemouth Corporation (Trolley Vehicles) Provisional Order 


Bill [H.C.} {23rd June. 
Bristol Corporation Bill [H.C.] [22nd June. 
Cardiff Corporation Bill [H.C.} {22nd June. 


Criminal Justice Administration Bill [H.L.] [23rd June. 

Doncaster Corporation (Trolley Vehicles) Provisional Order Bill 
[H.C.] (23rd June. 

Taf Fechan Water Supply Bill [H.C.] [22nd June. 


HOUSE OF COMMONS 
A. PROGRESS OF BILLS 
Read First Time :— 


Austrian State Treaty Bill [H.C.] (24th June. 

To provide for carrying into effect the Treaty for the 
re-establishment of an independent and democratic Austria. 

European Coal and Steel Community Bill [H.C.] 

{20th June. 

To confer certain immunities and privileges on the representa- 
tives in the United Kingdom of the High Authority of the 
European Coal and Steel Community and their staffs, and the 
family of the chief representative of that Authority. 

Friendly Societies Bill [H.C.] (23rd June. 

To extend the powers of friendly societies, and amend the 
Friendly Societies Acts, 1896 to 1948; to make corresponding 
amendments for trade unions in relation to sums payable on the 
death of a member; to make provision with respect to the 
furnishing of information by the Minister of Pensions and National 
Insurance in connection with claims for benefit from friendly 
societies and trade unions; and for purposes connected 
therewith. 

Miscellaneous Financial Provisions Bill [H.C.] [22nd June. 

To make further provision with respect to the Civil Contingencies 
Fund, to authorise the making of loans for the purpose of 
implementing potato price schemes and an increase in the loans 
which may be made to the Government of Northern Ireland, 
to wind up the Road Fund and to make provision with respect 
to unclaimed Government stock and other unclaimed rights. 


Read Second Time :— 

Agriculture (Improvement of Roads) Bill [H.C. ] 
[22nd June. 
[20th June. 
(24th June. 
[20th June. 


Aliens’ Employment Bill [H.C.] 
County Courts Bill [H.C.] 
German Conventions Bill [H.C.] 


Read Third Time :— 

British Transport Commission Order Confirmation Bill [H.C.] 

(23rd June. 

Writers to the Signet Widows’ Fund Order Confirmation Bill 

[H.C.} [23rd June. 
B. DEBATES 

In his speech moving the Second Reading of the County Courts 
Bill, the ATTORNEY-GENERAL Said that the Bill was based on the 
recommendation of the Evershed Committee that the jurisdiction 
of the county courts should be increased, a course now possible 


since the Government were now in a position to make legal aid 
available in those courts. The Evershed Committee had suggested 
raising the limit of jurisdiction in contract and tort to £300, but 
the Bill proposed £400, with a power to increase it to £500 by 
Order in Council. The Bill relied on economic sanctions to 
deflect into the county court those cases which should be started 
there, by providing that, if a litigant in the High Court recovered 
less than £75, he would get no costs and, if he recovered less than 
£400 in contract or tort, he would get only county court costs. 
This provision had been criticised by the Bar Council and in a 
letter to The Times by the Chairman of the Bar Council and the 
President of The Law Society on the ground that it removed the 
“cushion ’’ whereby a successful High Court litigant could, in 
marginal cases, recover High Court costs although he could have 
sued in the county court, and thereby placed legal advisers in a 
difficult position in attempting to forecast the amount of damages 
which would be recovered. The Bill now contained a provision 
making it clear that if the judge thought that there was reasonable 
ground for thinking the amount recoverable to be in excess of 
county court limits, the sanction would not apply, but the letter 
in The Times suggested that it would be asking a great deal 
of a judge to invite him to say that a plaintiff to whom he had 
awarded less than £400 was reasonably erititled to expect to 
recover more. He (the Attorney-General) did not entirely agree, 
and he thought that this discretion of the judge was really the 
right way of tackling the difficulty. 

Mr. Eric FLETCHER welcomed the Bill, but asked whether, 
when a litigant desired legal aid in a case which might or might not 
be within the county court jurisdiction, the civil aid certificate 
would make it clear that the assisted person’s legal advisers 
could then decide whether the case should be taken in the High 
Court of the county court. He did not think it should be the 
function of the legal-aid committees to decide this matter at the 
outset ; the assisted person should be on the same basis in this 
respect as any other litigant. As regards the elimination of the 
“‘ cushion,’’ he suggested that a High Court litigant recovering a 
sum of {250 or more should be entitled to costs on the High 
Court scale. He asked what would be the position if an assisted 
person recovered less than £400 in the High Court. What would 
be the effect on the Legal Aid Fund? And if the assisted person 
and the fund ought to have the benefit of the ‘‘ cushion ’”’ pro- 
cedure, the same principle ought to apply to all litigants. 

Mr. RoNALD BELt also criticised the absence of a “‘ cushion,” 
and urged that a plaintiff should be able to get a certificate from 
the county court judge that the case was difficult and because 
of that he should be empowered to bring it in the High Court 
although it was within the £400 limit. He pointed out that 
long cases in the county court were frequently started and then 
adjourned, perhaps for a month or more. In large centres of 
population like London, he suggested, a central county court 
enabling the judges to sit de die in diem would help to overcome 
this problem. He thought there were considerable practical 
difficulties in the way of the proposed limited introduction of a 
right of appeal on matters of fact from the county court. 


Mr. WILLIAM WELLs observed that one of the effects of the Bill 
would be to allow solicitors to conduct actions of a kind previously 
exclusively within the ambit of the Bar, but he thought it in the 
public interest that where possible the litigant who wished 
counsel to be instructed should have such an opportunity without 
being put under great financial disadvantages. 


Sir Er1c ERRINGTON asked whether it would be possible to have 
some further devolution to the county court registrars, particularly 
in the case of judgment summonses. 


Mr. Davip WEITZMAN referred to the danger that arrears 
would accrue in the county court list and a period of waiting 
arise commensurate with the present period in the High Court, 
and said it was essential that most serious consideration be given 
to arrangements for the trial of longer cases deflected from the 
High Court. He also thought that legal aid would have to be 
more generous if any real advantage was to accrue to the county 
court litigant. On the matter of the ‘‘ cushion,’”’ he suggested 
that where a fixed amount—say {£250—was recovered in the 
High Court, High Court costs should be awarded unless the judge 
thought it unreasonable to have brought the case in the High 
Court. 

Mr. T. L. IREMONGER pleaded for the implementation of the 
legal advice provisions of the Legal Aid and Advice Act. 
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Mr. BARNETT JANNER thought the Bill put the cart before the 
horse—the House should know the proposals for extending 
legal aid to the county court before considering the Bill. He was 
opposed to the suggestion of centralised county courts, which 
would not have the local knowledge possessed by the courts 
under the present system. The registrars also had local know- 
ledge and, although solicitors, should be eligible for appointment 
as judges. It was also, in his view, ridiculous that there was no 
right of audience in the county court for a solicitor retained as 
advocate by another solicitor acting generally in the proceedings. 
Finally, he suggested that where a county court judge, having 
heard the evidence, came to the conclusion that the amount 
he was entitled to award as damages was insufficient to meet the 
case, he should be able to remit the matter to a High Court 
judge for the award of damages, rather as a magistrate can 
remit a case for sentence to quarter sessions. 

Mr. GRANVILLE West said that certain county court circuits 
were now too extensive for the population they had to serve. 
Chey should be limited in area so that the county court judge 
would have greater time to devote to cases in his area. The 
duties of the registrar should also be extended to include judgment 
summonses and other formal applications. Both these matters 
should be reviewed immediately if the Bill was to become fully 
effective. As to the “ cushion,” there would be no need for it if 
it were provided that a county court judge, having concluded 
that the case merited a higher award than £400, could grant that 
higher award. 

Lt.-Col. Marcus Lipton said that the great merit of the county 
court was its finality, and he did not favour the extension of the 
right to appeal to the extent provided in the Bill. He also 
was in favour of extending the registrar’s jurisdiction to deal 
with judgment summonses. 

Mr. LresLir HALE pointed out that the Association of County 
Court Registrars were unanimously opposed to judgment 
summonses being dealt with by the registrar, and the Committee 
on County Courts had accordingly reported against it. 

Winding up the debate, the SoLicitror-GENERAL said that it 
had shown firm unanimity about two topics, one the excellence 
of the county court judges and the respect in which they were 
held, and the other, general support for the Bill. As regards 
the complaint that details of the proposed extension of legal aid 
to the county court were not available, he replied that delay 
would have been inevitable if the Government had waited for 
The Law Society’s detailed scheme before presenting the Bill. 
The question whether the civil aid certificate of an assisted 
litigant would be available either in the county court or in the 
High Court according to the advice given to the assisted person, 
or whether the court would be determined by the legal aid 
committee, was a matter for the scheme now being worked out 
by The Law Society, as also was the matter of delay in the issue 
of certificates. Turning to the ‘ cushion,’ he said that those 
who urged its provision were really advancing the argument 
against having one: such a cushion would weaken the inducement 
to abstain from going to the High Court, which was the object 
of the Bill. 

The Bill was read a Second Time. {24th June. 


C, QUESTIONS 


MENTAL DEFECTIVES (CRIMINAL OFFENCES) 


Mr. latin MACLEOD said that Circular H.M. (55) 46 of 10th May, 
1955, advising that information be given to the police of sexual 
offences by certified mental defectives, had been issued because 
the system in force since 1951 had not had sufficient regard for 
the duty of the police to investigate criminal offences. The 
circular left the decision as to whether the police should be 
notified to the medical superintendent. 20th June. 


LICENSING Acts (‘“ MONOPOLY VALUE ’’) 

Major LLoyp GEorRGE said that the sum payable by licensees 
of public houses on the grant of a new justices’ on-licence, repre- 
senting the difference between the value of the premises when 
licensed and their value unlicensed, had been described as 
“monopoly value’ by Licensing Acts since 1904, and he saw 
no reason to introduce legislation to alter that description. 

[21st June. 


SAVINGS CERTIFICATES (EXECUTORS’ CLAIMS) 
Mr. WoopsBurN asked the Postmaster-General what arrange- 
ments existed for the intimation to executors of deceased holders 
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of Savings Certificates of amounts due; and how far these 
amounts were only repayable on claims being made 

Dr. HILv said that the executor or other legal representative 
had to get in touch with the Savings Department which would 
give full information about the person’s holding 
Repayment or transfer was made against a claim or instructions 
delivered with proper authority. 21st June 


deceased 


SUB-POSTMASTERS (INTERROGATION 
Lieut.-Colonel Lipton asked the Postmaster-General undet 
what circumstances a sub-postmaster who was to be interrogated 
as a possible offender by an officer of the Investigation Branch 
was allowed, under his regulations, to have his solicitor present 
when such interrogation took place. 

Dr. Hitt said that the rules for sub-postmasters did not 
provide for the presence of a solicitor at interrogations. He was 
examining the present procedure. 22nd June 


CRIME STATISTICS 

Replying to Mr. J. J. Astor, the HOME SECRETARY said that 
the provisional figures for 1954 showed that there was a decrease 
of 8-2 per cent. in the number of indictable offences known to 
the police in England and Wales compared with the previous 
year. The provisional total for 1954 was 434,327 compared 
with 472,989 in 1953—a decrease of 38,662. These offences 
could be divided into groups as shown in the following table : 


Offences known to the 


police 
Ottence Group 

1953 1954 Varia 

tion 
per ¢ ent 

Violence against the person 7,083 7,506 6-0 
Sexual offences 16,317 16,096 1-4 
Breaking and entering 88,607 75,888 14-4 
Larceny : 308,578 | 285,199 76 
Receiving .. ig a 7,786 6,468 16-9 
Frauds and false pretences 27,763 26,267 5-4 
Malicious injury to property 5,309 5.251 1-1 
l’orgery 4,649 1,903 5°35 
Robbery 980 812 17-1 
Others 5,917 5,937 0-3 
Total 472,989 434,327 8-2 


22nd June. 


° 
PENAL REFORM (PRISON SENTENCES) 

In reply to Mr. Hype, who asked the Home Secretary whethe1 
he would set up a Departmental committee to examine penal 
methods capable of providing satisfactory alternatives to the 
present frequent short prison sentences, as recently recommended 
by the Howard League for Penal Reform, Sir H. Lucas-Tooru 
said that the Home Secretary had some doubt whether the 
setting up of a committee would be an appropriate course, but 
the problem was certainly an important one, and he was giving 
careful consideration to the proposal and to the suggestions 
which the Howard League had brought to his notice 

23rd June 


DIPLOMATIC CoRPS (IMMUNITIES AND PRIVILEGES) 


Mr. Turron said that heads of foreign diplomatic 
in England, and members of their statis, whose names 
recorded in the list prepared in the Foreign Office under the 
statute 7 Ann., c. 12, were entitled to claim diplomatic 
immunity from the jurisdiction of the English courts. The 
number of such persons at present on the list was 2,522, of whom 
688 were servants employed in the households of the heads ot 
missions and in the chanceries. In addition, wives and families 
of the entitled person were, by custom, regarded as sharing 
the immunity if resident with and dependent upon the entitled 
person. 

The Government also accepted and applied in relation to the 
Diplomatic Corps the principles of inviolability of the person 
and residence and freedom of communication, 
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The fiscal privileges accorded to the members of the Diplomatic 
Corps were exemption from liability to United Kingdom income 
tax, and, on a basis of reciprocity, personal Customs franchise 
in respect of the importation or withdrawal from bond of dutiable 
goods destined for personal or family use or consumption, partial 
relief from payment of local rates on official premises and official 
residences, exemptions from payment of motor car licence duty 
and from the payment of fees leviable for certain licences 

The immunities and privileges accorded to international 
organisations, their officers and staffs and their respective 
families, were in each case regulated by the terms of the relevant 
international agreement; and by the consequent Orders in 
Council made under the International Organisations (Immunities 
and Privileges) Act, 1950 

Orders in Council under the Act were at present in force in 
relation to the undermentioned Organisations having offices 1n 
the United Kingdom : 


(1) United Nations : 


‘nited Nations Information Centre 

‘nited Nations Postal Administration 

nited Nations Children’s Fund 

‘nited Nations High Commission for Kefugees 
nited Nations Korean Reconstruction Agency. 


(2) Internationat Labour Organisation 
(3) International Sugary Council 

(4) North Allanti 

N.A.T.( 

3 ae A 

The number of persons now in the United Kingdom who 


qualified for benefits conferred under the provisions of the Act 
23rd June. 


Treaty Organisation 


Military Standardisation Agency. 


) 
). European Radio Frequency Agency 


was 109 


STATUTORY INSTRUMENTS 
Avon and Dorset River Board (fisheries) Order, 1955 (5.1. 1955 
No. 854.) 6d. 
Boot and Floor Polish Wages Council (Great Britain) Wages 
Regulation Order, 1955. (S.1. 1955 No. 853.) 6d 


POINTS IN 


Execution of Warrant for Possession [DISTINCTION BETWEEN 
Hicu Court AND County Courr PROCEDUR! 


Q. In February, 1954, we acted for the plaintiff in a possession 
action wherein possession was sought on the grounds of non- 
payment of rent. The county court judge made an order as 
follows : “‘ Possession forthwith, stayed provided the defendant 
pays the current weekly rent plus 1s. a week until 414 12s. 6d. 
and costs, Scale 1, are paid, plus the payment of /2 10s. in 
fourteen days.’’ The defendant has not kept up the payments 
as he should, and on 14th February was /1 16s. in arrear. We 
made application ev parte to the judge for leave to extend the time 
for the plaintitf to issue a warrant for possession. This was 
granted and the warrant for possession has been issued, but we 
have not yet attempted to execute 1 So far as we Can see we are 
in order in having the warrant executed, but we would have 
thought that some affidavit should have been filed by us in order 
that the defendant might have had an opportunity for applying 
for the execution of the warrant to be suspended ; we understand 
that this is the position in the High Court. We shall be glad to 
know whether we are in order in executing the warrant forthwith. 


1. The position is that the warrant has been granted, but 
suspended on terms with which the defendant has failed to comply. 


Questions, which can only be accepted from practising | 
solicitors who are subscribers either directly or through a 
newsagent, should be addressed to the ‘ Points in Practice ”’ 
Department, The Solicitors’ Journal, 21 Ked Lion Street, | 
London, W.C.1. 

They should be brief, typewritten in duplicate, and | 
accompanied by the name and address of the sender ona | 
separate sheet, together with a stamped addressed 
envelope. Responsibility cannot be accepted for the | 
return of documents submitted, and no undertaking can be 
given to reply by any particular date or at all. 
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Draft Coal Industry Nationalisation (Borrowing Powers) Order, 

1955 
County Court Fees (Amendment) Order, 1955. (S.1. 1955 

No. 865 (L.5).) 

This order, which came into operation on Ist July, enables a 
judgment creditor to apply without fee for a notice requiring 
the judgment debtor to show cause why he should not be attached 
for failing to obey an order to attend for oral examination at the 
hearing of a judgment summons. 

Dee and Clwyd River Board (Fixed Engines) Order, 1955 

(S.I. 1955 No. 855.) 

Draft Double Taxation Relief (Taxes on Income) (Pakistan 

Order, 1955. &d. 

Fatstock (Guarantee Payments) (Marking) Order, 1955. (5.1 

1955 No. 852.) 5d. 

Import Duties (Exemptions) (No. 6) Order, 1955. (S.I. 1955 

No. 841.) 

Income Tax (IEmployments) (No. 6) Regulations, 1955. (5.1. 

1955 No. 835.) 

Jute Wages Council (Great Britain) Wages  Kegulation 

(Amendment) Order, 1955. (S.1. 1955 No. 843.) 6d. 
London Traffic (Prescribed Routes) (City of London) (No. 3) 

Regulations, 1955. (S.I. 1955 No. 844.) 5d. 

London Traffic (Prescribed Routes) (St. Marylebone) (Amendment) 

Regulations, 1955. (S.I. 1955 No. 845.) 

London Traffic (Prohibition of Waiting) (High Street, Northfleet 

Regulations, 1955. (S.I. 1955 No. 846.) 
Newhaven and Seaford Water Order, 1955. 

ls. 2d. 

Oswestry (Water Charges) Order, 1955. (S.I. 1955 No. 862.) 
Rules of the Supreme Court (No. 2), 1955. (S.[. 1955 

No. 866 (L.6).) 

As noted at p. 424, ante, these rules revoke the emergency 
extension of time for entering appearance granted as a result of 
the railway strike. The revocation took effect on 24th June 
South Staffordshire Water Order, 1955. (S.I. 1955 No. 859.) 

Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
21 Red Lion Street, W.C.1. The price in each case, unless 
otherwise stated, is 4d., post free. 


PRACTICE 


If he needs a further suspension it is up to him to apply for it 
We see no reason why the plaintiff need file any affidavit or take 
any other step before having the warrant executed. Is not the 
distinction between the county court and the High Court 
requirements based on the fact that in the former the control 
of payments is in the hands of the court ? All money paid by 
the defendant must be passed through the court books, so that the 
court knows when the defendant is in default. In High Court 
actions the plaintiff has te show to the court that he has not 
received the payments on condition of which the execution was 
stayed. 


(S.I. 1955 No. 857. 


Estate Duty Girt By Husbanp Tro WIFE OF FURNITURE IN 
MATRIMONIAL HOME } 


Q. A man and his wife live together in the matrimonial home 
lhe man owns the bulk of the furniture in the home, and wishes 
to make an absolute gift of this to his wife. He effects the gilt 
by delivery, accompanied by verbal declaration, and on the 
same day makes a statutory declaration, in writing, stating 
that he owned, until that day, the furniture, that he had that 
day given and delivered it to his wife, and that she took and 
now holds it as her own absolute property. He acknowledges 
that he no longer has any right or claim to possession of or 
property in the said goods. The man and wife continue to live 
in the matrimonial home. Do you consider that, by these actions, 
the husband has effectively disposed of his property in the goods, 
so that, on his death five years or more after the disposition, 
his estate will not be chargeable to estate duty in respect of the 
goods ? 

A. We think that he has effectively disposed of his property 
in the goods and, by his statutory declaration, made contem- 
poraneously with the event, has provided very good evidence 
of the fact. Whether estate duty will be chargeable upon 
the goods after the expiration of five years must depend upon 
whether the wife has assumed bona fide possession and enjoyment 
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and thenceforth retained it to the entire exclusion of the donor 
and of any benefit to him by contract or otherwise. See the 
Customs and Inland Revenue Act, 1889, s. 11 (1). The Estate 
Duty Office would be very likely to claim that, the husband 
having continued to live in the house and enjoyed the benefit 
of the goods, he had not been excluded from any benefit by 
contract or otherwise. This is a nice point, but we think that, 
in the present state of the law, the taxpayer should succeed in 
avoiding a charge to duty because such benefit as the husband 
may have enjoyed: (i) was not of a character which was either 
legally or equitably enforceable by the husband (see A.-G. v. 
Seccombe [1911] 2 K.B. 688, at p. 703, and A.-G. v. St. Aubyn 
[1950] 2 K.B. 429, at p. 450) ; or (ii) was totally unrelated to the 
gift (see H.M. Advocate v. McTaggart Stewart (1906), 43 S.L.R. 
464, where, inter alia, a donor gave away her interest in a house 
and then continued to live there as the guest of the donee.) 


Settlement—EvIDENCE OF DECLARATION OF TRUST OF 
GOVERNMENT STOCKS BY REFERENCE TO EXISTING SETTLEMENT 


Q. Eight years ago G conveyed a freehold farm to X and Y as 
trustees for her infant grandson in strict settlement. She has 
recently transferred certain Government stocks to X and Y 
to be held on similar trusts for her grandson. Will an unsigned 
memorandum endorsed on the trust instrument be sufficient 
evidence of a declaration of trust of the Government stocks ? 
Does a declaration of trust of Government stocks attract stamp 
duty and, if so, at what rate ? 


A. A declaration of the trusts affecting pure personalty may 
be made orally. If, therefore, Government stocks are transferred 
to trustees and the settlor orally declares the trusts upon which 
they are to be held no stamp duty is attracted. If the trusts so 
declared are by reference to those of an existing settlement the 
terms of the oral declaration of trust may be sufficiently evidenced 
by an indorsement on the trust instrument to the effect that on 
such and such a day, etc., the settlor declared that certain stocks 
as enumerated were to be held upon the trusts of the settlement. 
This is not itself a settlement or declaration of trust attracting 
stamp duty, because the trusts are already constituted. On 
the other hand, it is desirable that the indorsement be left for 
some little time after the oral declaration so that it cannot be 
said that the two were in fact part of one transaction. Compare 
Cohen and Moore v. I.R.C. [1933] 2 K.B. 126. No stamp duty is 
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payable upon the transfer of Government stocks into the names of 
trustees, and settlement duty will be levied upon any declaration 
of trust of such stocks at the rate of 5s. per £100 of the amount or 
value of the property settled. See Stamp Act, 1891, Sched. I, 
Settlement. 


Housing Repairs and Rents Act, 1954—RE-ROOFING IN 
CONSIDERATION OF TENANT’S SURRENDER OF PART OF PREMISES 


Q. A became the tenant of a cottage with certain outbuildings 
after the deaths of her father in 1935 and mother in 1950. In 
1953 B her landlord wanted possession of a part of the out- 
buildings and as A was willing to help him and give up what 
B wanted he agreed to re-roof that part of the outbuildings 
retained by A. B has now served the requisite notices under the 
Housing Repairs and Rents Act, 1954, and included the cost of 
re-roofing to justify an increase of rent. We feel this re-roofing 
was a separate contract which should be outside the scope of the 
Housing Repairs and Rents Act, and to attempt to take advantage 
of the Act, when A was willing to help B, is most unjust. Are 
we right in thinking that this matter comes within the scope of 
para. 4 (1) of the Second Schedule and that a summons in Form 20 
of the Rent (Restrictions) Rules, 1954, should be issued within 
twenty-eight days ? 

A. There are, in our opinion, two points that can be raised : 
(i) whether the re-roofing was ‘‘ work of repair ’’ at all, as opposed 
to improvement or, say, embellishment: note the emphasis on 
maintenance, and express exclusion of improvement, in s. 49 (1) ; 
and (ii) whether the landlord is responsible for the repair if it 
was a repair: see ss. 23 (1) and 30. If the re-roofing was work 
of repair for which the landlord was responsible, the arrangement 
made would not, in our view, disqualify him from obtaining an 
increase under the Housing Repairs and Rents Act, 1954, Pt. II. 
But in that case, no consideration having been given for the 
surrender of part of the outbuildings, the tenant would have 
a right to a reduction by apportionment under the Increase of 
Rent, etc., Restrictions Act, 1920, s. 12 (3), or to recover possession 
of the surrendered outbuildings. We agree that either or both 
of the points mentioned above should be raised under Sched. II, 
para. 4, by a summons in Form 20 of the rules issued within 
twenty-eight days of the actual service of the notice of increase ; 
the provisions of para. 4 (2) of Sched. II make it unnecessary 
to issue a Form 18 summons. 


NOTES AND NEWS 


Miscellaneous 
DEVELOPMENT PLAN 
County OF LINCOLN—PARTS OF LINDSEY DEVELOPMENT PLAN 


On 26th May, 1955, the Minister of Housing and Local Govern- 
ment approved with modifications the above development plan. 
A certified copy of the plan as approved by the Minister has been 
deposited at the County Offices, Lincoln, and certified copies or 
extracts of the plan so far as it relates to the under-mentioned 
districts have also been deposited at the places mentioned below. 
District and place: Cleethorpes Borough—Council House, 
Cleethorpes ; Louth Borough—Office of the Louth Borough 
Council’s Surveyor, Town Hall, Louth; Scunthorpe Borough— 
Office of the Scunthorpe Borough Council’s Engineer, Comforts 
Avenue, Scunthorpe ; Alford Urban District—Office of the Alford 
U.D.C.’s Surveyor, Market Place, Alford ; Barton-upon-Humber 
Urban District—Council Offices, High Street, Barton-upon- 
Humber; Brigg Urban District—Office of the Brigg U.D.C.’s 
Surveyor, Riverside, Brigg; Gainsborough Urban District— 
Office of the Gainsborough U.D.C.’s Surveyor, 6 Lord Street, 


Gainsborough; Horncastle Urban District—Office of the 
Horncastle U.D.C.’s Surveyor, 8 Church Lane, Horn- 
castle; Mablethorpe and Sutton Urban District—Council 


Offices, Mablethorpe; Market Rasen Urban District—Office 
of the Market Rasen U.D.C.’s Surveyor, 3 Mill Street, 
Market Rasen; Skegness Urban District—Office of the 
Skegness U.D.C.’s Surveyor, Town Hall, Skegness; Woodhall 
Spa Urban District—Office of the Woodhall Spa U.D.C.’s 
Surveyor, Woodhall Spa; Caistor Rural District—Office of the 
Caistor R.D.C.’s Surveyor, Butter Market, Caistor ; Gainsborough 
Rural District—Council Offices, 17 Morley Street, Gainsborough ; 
Glanford Brigg Rural District—Office of the Glanford Brigg 
R.D.C.’s Surveyor, Bigby Street, Brigg ; Grimsby Rural District 
—Office of the Grimsby R.D.C.’s Surveyor, Deansgate, Grimsby ; 





Horncastle Rural District—6 Conging Street, Horncastle ; Isle of 
Axholme Rural District—Office of the Isle of Axholme R.D.C.’s 
Surveyor, The Gables, Epworth; Louth Rural District—Office 
of the Louth R.D.C.’s Surveyor, Cannon Street, Louth ; Spilsby 
Rural District—Council Offices, Toynton Hall, near Spilsby ; 
Welton Rural District—Office of the Welton R.D.C.’s Surveyor, 
31 Clasketgate, Lincoln. The copies or extracts of the plan so 
deposited will be open for inspection free of charge by all persons 
interested between 10 a.m. and 12 noon on any week-day and 
between 2 p.m. and 4.30 p.m. on any weekday except Saturdays. 
The plan became operative as from 17th June, 1955, but if any 
person aggrieved by the plan desires to question the validity 
thereof or of any provision contained therein on the ground that 
it is not within the powers of the Town and Country Planning 
Act, 1947, or on the ground that any requirement of the Act 
or any regulation made thereunder has not been complied with 
in relation to the approval of the plan, he may, within six weeks 
from 17th June, 1955, make application to the High Court. 








THE SOLICITORS ACTS, 1932 TO 1941 

On 16th June, 1955, an order was made by the Disciplinary 
Committee constituted under the Solicitors Acts, 1932 to 1941, 
that WILLIAM JOHN OWEN Davies, of 4 Goring Road, Llanelly, 
be suspended from practice as a solicitor for a period of two (2) 
years from the date of the order, and that he do pay to the 
applicant his costs of and incidental to the application and 
inquiry. 

On 16th June, 1955, an order was made by the Disciplinary 
Committee constituted under the Solicitors Acts, 1932 to 1941, 
that JoHN KENNETH CRowHurRST, of 11A Hamlet Road, Wallasey, 
be suspended from practice as a solicitor for a period of three (3) 
years from 16th June, 1955, and that he do pay to the applicant 
his costs of and incidental to the application and inquiry. 
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On 16th June, 1955, an order was made by the Disciplinary 
Committee constituted under the Solicitors Acts, 1932 to 1941, 
that EpwarD JOHN STEWART, of 203 Newport Road, Cardiff, 
be suspended from practice as a solicitor for a period of three (3) 
years from 16th June, 1955, and that he do pay to the applicant 
his costs of and incidental to the application and inquiry. 

On 16th June, 1955, an order was made by the Disciplinary 
Committee constituted under the Solicitors Acts, 1932 to 1941, 
that PETER LESLIE MARTIN Hurp, of 1—3 Parliament Square, 
Hertford, be suspended from practice as a solicitor from the date 
thereof until 15th November, 1955, provided that if the respondent, 
before the said 15th November, shall have delivered to the 
Registrar of Solicitors an accountant’s certificate complying with 
the provisions of s. 1 of the Solicitors Act, 1941, and covering 
that period which would properly have been covered by the 
accountant’s certificate in respect of the respondent’s failure to 
deliver which the proceedings were instituted, the said 
suspension from practice shall terminate on the date of such 
delivery as certified by the Secretary of The Law Society in 
accordance with the provisions of s. 1 (7) of the Solicitors Act, 
1941, and that he do pay to the applicant his costs of and 
incidental to the application and inquiry. 

GERALD EUGENE WappINnctTon, of Montego Bay, Jamaica, 
B.W.I., solicitor, having in accordance with the provisions of 
the Solicitors Acts, 1932 to 1941, made application to the 
Disciplinary Committee constituted under the Act that his name 
might be removed from the Roll of Solicitors at his own instance 
on the ground that he desires in due course to be called to the 
Bar, an order was on 9th June, 1955, made by the Committee 
that the application of the said Gerald Eugene Waddington be 
acceded to and that his name be removed accordingly from the 
Roll of Solicitors of the Supreme Court. 


The No. 5 (South Wales) Legal Aid Area announce that 
on Friday, 1st July, the local office for the Cardiff and Pontypridd 
Local Committees moved to 36 Churchill Way, Cardiff: Telephone 
No. Cardiff 32844. The local committees at Aberystwyth, 
Bridgend, Carmarthen, Haverfordwest, Llanelly, Merthyr, 
Neath /Port Talbot and Swansea will still be administered from, 
and application should continue to be sent to, Room 17, Exchange 
Buildings, Swansea: Telephone No. Swansea .- 


OBITUARY 
Mr. F. G. PERKS 


Mr. Frederick George Perks, solicitor, of the Strand, W.C.2, 
died on 22nd June, aged 78. He was admitted in 1909. 


SOCIETIES 


On 30th June, the SoticiTors’ CLERKS’ PENSION FuNb, which 
is an approved fund, the membership of which is open to all 
men and women employed by solicitors, celebrated its twenty-fifth 
anniversary. The following are some of the points mentioned 
by the chairman at the annual general meeting which was held 
on that day. Since the war, the membership of the fund has 
grown from just under 1,300 to over 3,000 and the number of 
contributing firms from 550 to over 1,100. In the same period, 
the invested funds have risen from just under £300,000 to 
approximately £1,200,000. Since the fund is a non-profit-making 
concern, it is in a position to quote better rates than the insurance 
companies. Negotiations are almost completed for an arrange- 
ment whereby it will be possible for members of the fund to 
effect life assurances with an old-established insurance company 
at preferential rates. The recent quinquennial valuation proved 
the fund to be in a sound financial position and showed a surplus 
of £40,000. This is being utilised in strengthening reserves and 
providing increased benefits, the chief of which will be increased 
pensions as well as an increase in the guaranteed period of any 
pension from three years to five years. In addition, the death 
benefit is increased so that in any normal case it will amount to 
not less than ten times the member’s and his employer’s rate of 
contributions for the year in which he died. Arrangements can 
be made for alternative pensions so as to make provision for a 
widow and the value of such widow’s pension is not aggregable 
for death duty purposes. The fund is a contributory one and 
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contributions can either be of fixed sums to secure a fixed benefit 
or else can be a percentage of the clerk’s salary, thus ensuring 
that the pension is in keeping with the member’s salary at 
retirement. The contributions of employer and employee need 
not necessarily be of equal amounts. The chairman referred to 
the keen competition which there had been during the last few 
years from the insurance companies, but pointed out that in view 
of the fact that the fund could give better rates of insurance it 
was one which merited the attention of all solicitors, and he 
went on to point out that in these days it became more and more 
necessary for solicitors to make proper provision for pensions 
for their clerks rather than make ad hoc arrangements as and 
when clerks retire. The proceedings terminated with a vote of 
thanks to the committee, after which, to celebrate the fund’s 
silver jubilee, a small reception was given at the Law Society’s 
Hall for members of the fund and certain guests, amongst whom 
were the President and Vice-President of The Law Society. 
The secretary of the fund will be in attendance on 26th and 27th 
September next at the annual conference of The Law Society 
at Llandudno, and will be pleased to give information about 


the fund. 


The sixty-second annual general meeting of the SOLICITORS 
MANAGING CLERKS’ ASSOCIATION was held on 17th May when 
Mr. Donald C. Bowhill, the president, delivered his presidential 
address in the course of which he referred to the work of the 
council during the year 1954, and particularly mentioned the 
outline scheme prepared by the Association with a view to 
obtaining for unadmitted managing clerks professional status. 
Mr. Bowhill drew attention to the fact that the membership, 
standing at 2,531, showed a modest increase over the figure for 
the previous year and had not fulfilled the hopes he had expressed 
on taking office. Mr. H. J. Elliott, the treasurer, presented the 
report of the council and accounts for the year 1954, which 
were adopted, after he had replied to a number of questions 
thereon. Mr. Robert H. Harvey (Messrs. Richards, Butler and 
Co.) was unanimously elected as president for the year 1955-56, 
and in responding, stated how much he appreciated the honour 
and trust which other members had conferred upon him. The 
retiring president, Mr. Donald C. Bowhill, was elected a vice- 
president of the Association. After Messrs. Peat, Marwick, Mitchell 
and Co. had been re-elected as honorary auditors, Mr. Bowhill 
invested Mr. Harvey with the insignia of the presidential office. 


{ 


The following letter is being sent out with subscription 
reminders to those members of the LAw AssocIATION whose 
subscriptions fall due in July :— 

“You will have seen from the annual report that the 
Association incurred a heavy deficit last year and in spite of 
utilising some capital the directors were able to bring forward 
only a reduced balance in the current account. 

At this season the board would, normally, make holiday 
grants for the dependent children of beneficiaries. About 
£55 is needed to help these children to have a little extra 
fun and perhaps a change of air in their summer holidays. 
They have few treats and scant pocket money compared with 
most children of to-day. F 

If you can spare a special donation (perhaps as a thank- 
offering for your own proposed holiday) to help the board to 
make its usual holiday grants, your generosity will be greatly 
appreciated.” 

Non-members of the Association, and those members who 
subscribe at other seasons of the year, are asked to help if they 
can, and to send their contributions during July to The Secretary, 
The Law Association, 25 Queensmere Road, S.W.19. 
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